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ADVERTISEMENT. 



Th£ tyio former impressions of this work 
were in duodecimo ; but the assurance which the 
Author has received from the Booksellers, that a 
handsome volume suited to the Library has been 
very generally called for» has determined him 
to send forth the third edition in the present im- 
proved form. 
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PREFACE. 



At do period of the liistory of England was an 
;u;quaintance with its constitution more necessary 
than at the present. There is, indeed, no lack of 
professional knowledge of the subject. We have 
only to attend upop the different courts, to be con* 
vinced, that the profoundest erudition Is combined 
with the most inflexible inti^rity, as well in the 
advocate who pleads our cause, as in the judge 
jfho expounds the law. But whilst every English- 
man experiences th6 effects of impartial justice, 
very few understand the nature of the Murce 
from which it flows^ Many a man knows the 
istdvantages of possessing silver and gold, who 
never descended into the earth to explore the rtdi 
and extensive mines that furnish these precious 
metals^ At a time, therefore, when our govern- 
ment is threatened with destruction by a cruel 
and relentless foe, how desirable is it that a know- 
ledge of that unrivalled constitutiop, under which 
it is our happiness to live, should be generally 
diffused through all ranks.of society. The books 



Digitized by 



Google 



10 PREFACE. 

OD this subject already before the pubUc, are too 
voluminous and learned to answer this end. 

The design, thto*, of the follow;ing work, is 
simply to instruct the risiiig generation in the 
fundamental principles of that admirable consti- 
tution which j^uikliste the rights of all, 6roth thd 
king to the peass^t; which is V^ti^rabte for it^ 
antiquity, because it was founded upon frei^Otti, 
in the ^rliest ages \ Which b^ny of Oiir f<}reiailCher» 
defended by their swords ; ahd which ^vety firitoii 
should be te^dy to i^e^ with bis blood. 

Th^re is, indeed, in ^ery Etiglilfhnibn, la BoH; 
of hereditarjf dffectiou for the cdnstitutioQ And 
goverhinent, which dissemibates k general ispitit 
bf loyalty throughout the land; yet itxMy tttilf 
loyal 'persbns ate intapable of defending tbeitr 
principles, when stacked by etll and designing 
men ; who liiider thb pretence otpAtriotimy have 
iiothing in view but their own aggMindizemenh 
Doubtless, one great cause of political ^scont&nt, 
is the almost total ignorance of constitutional 
principles, which pervades the griealef part of the 
community. They who are acquainted With ti^e 
system of th'e Bnglish government, canbot bul 
value it as being the source of our civil and reli- 
gious liberty ; an4 therefore must admire it more 
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PRBFACET. tl 

atid more in proportion as i!hey view and compre- 
hend the secret springs which r^nlate all its 
motions. How impdrtant, then, to every English- 
man, is a knowledge of Die ^* origin, nature, and 
^* saft^^nardg of government and civil liberty ; of 
^^ the principles of pnl^c and municipal law ; and 
^^ c^th^ theory of political, commercial, financial^ 
^' and military administratidn/'* 

The superior excellence of the British constitn* 
lion consists in that happy union of monarchical^ 
aHstotnratibal,aiiddemocraticalgovernnient, which, 
%hdst it sbc^rts froor the tmfe attendant ota each, 
HHply itipf4i«s the coltective benefits of all. In 
thift trinngiklaf glMs^ Ih^ beauties of our politics! 
BCOliMiy are ctearty ^d««isd in all tfadr ridi 
Variety of idiade. 

iThe Englii^ is )irecisely (hat form of govern* 
ilient whioh the Reman orator pronounced to be 
the beM ^sill^, inasmuch afii he conceived that 
St lieitht^ l^tobed to rebdtton by the sevete 
iilffiction of punishment, nor led to a licentious 
ftuaircliy by its total neglect.t Such a govemmenti 

Tacitus likewise imagined to be the most beneficial 

ff 

* Sm lord Gfeii?Ule*» beanliAil Prtface to loid diatliaai's Letters to 
bisNcpliei^. 

tC!e.4eltepri»«Wb.& 
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12 PREPACK. 

of any ; although he tikought that it was xatfaer to 
be hoped for than expected ; and if ever.adopted» 
that it could not long continue.* But in this 
happy island, the speculations of these great men 
have been realized. England is the fovdured soil 
ivhich early received theseeds, gradually nourished 
llie plant, and has at length matured the only 
*^ tree of liberty'' tliat has been found to shelter 
beneath its branches, person, property, and life, 
from the scorching beams of evejry kind of tyranny^ 
Not that perfection attaches to our constitution^ 
or that it is free from abuse; but there is a 
constant tendency in it to correct the latter, and 
promote the former. P^haps'the author may be 
thought to carry his partiality too fiur in considering . 
•the English Constitution as the very per/eeHan of 
human wisdom. He does not, indeed, conceive 
it possible for the limitted intellect of man to 
model a government more ^M>mplete in theory ; nor 
does he believe, whUst hunmn nature contiuues 
what it is, that it is in the power of any nation to 
secure to all its subjects a larger measure of true 
practical liberty, than Britons enjoy under their 
existing constitution. It would, however, be the 
height of folly to deny that very serious departures 

* Tac. Ana* lib. ir. aec. 55. 
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from first principles have crept in ; but flie English 
constitution possesses this peculiarity, that it can 
legally and peaceably r^Mti; itself. It can, by cooHy 
deliberating, effect that reformation which in other 
countries may be attempted^ but can never be 
accomplished by popular clamour and violence. 

The blessings which Britons inherit are so 
singular, and so eminently distinguish their go* 
vemment and nation from all others, that it is 
impossible for the contemplative mind not to con- 
fess the author of them to be divine. That the 
minutest concerns of kingdoms and states are all 
ordered according to the infinite virisdom of an 
overruling Providence, few will deny. They then 
who believe that the conquest of Canaan by the 
Israelites was a conseqtience of Joseph*s telling his 
dreams to his brethren, will have no doubt that 
the settlement of the protestant church of England 
under queen Elizabeth was the effect of the mar- 
riage of Henry VIII. with his brother's widow : 
or, that the levying of the shipmoney by Charles I. 
was a part of the scaffolding erected to build the 
throne of the house of Brunswick. The author 
therefore makes no apol(^y for having occasionally 
made a moral reflection^ as he conceives none will 
be thought necessary by wise and good men. 
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The «lttldior disclaims all pretensioii to origin 
nality in the following work. He professes only to 
have compiled such a number of lac(s as jpi^t 
convey to yonng per9<nis a tolerably correct idea 
of an important and interesting subject ; and he 
hopes that this volume^ like the swaller end of a 
telescope, will bring those objects nearer that are 
placed at too great distance from the gpoerality 
pf readers in more expensive work^. 

The intelligent reader will readily pevcQive tlMl 
the Author in this compilation, h^^ PHRCip^llf 
made use of Blackstone's Commentaries^ of Pn 
liOlme on the English Constitution, of Bp^J^e f[^ 
the French Revolution, and of Hunie'^i H]»tQiff 
of England^ with Smollet's Contiaii^tion. tU^ \§ 
also much indebted to Burn's Ecclesiastic^ I^Wi 
to Gibson's Codex, to Furneaux's I^etters <a 
Blackstone, and to other Authors of esJU^Ii4i^^4 
credit. He would think himself highly ci\Ip^bJ^ 
did he not cordially embrace this oppprty^itiy of 
acknowledging the kindness of many judioioi^si 
friends, to whom he is under ohligation? for % 
variety of valuable suggestions. 
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There is much propriety in the remark ^hich 
has been often made, that reUgioB surtains more 
ittjmy from the wounds inflicted by pvetended 
friends, than from the assaults of her avowed 
^Mmies. The writings of dei^, froip time to 
time^ have uniformly called forth (he Zealand 
talents of the advocates of Christianity; and the 
collision of controvovy has produced the sparks 
of truA, which gmdnaUy kindling, and at length 
bursting into ^ flame, have iUumined the minds 
of thousands, who would otherwise have remained 
in Pagan darkness. In short, the more Christi- 
anity is investigated, the better it will be under- 
Mood ; and the better it is understood, the more 
it vrill be valued.--The same may be said with 
regard tp the Engltdi Constitution. 

The seditious productions of disloyalty, have 
stirred up many to write in defence of that govern- 
ment, under whose benign influence we continue 
to enjoy such inestimable blessings, whilst other 
nations have snflered from the licentiousness of 
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XVi. INTRODUCTION, 

anarchy, and are still groaning under the oppres- 
sion of military despotism. Thus thousands have 
been instructed in the principles of the British 
constitution, by political writers ; and in propor- 
tion as they have made themselves acquainted 
vvith the foundation upon which that constitution 
rests, they have become attached to its interests, 
and felt a lively concern for its permanency and 
prosperity. Tlie revolutionary storms, which of 
late have dashed in pieces the governments of 
other nations, have, we trust, more firmly fixed 
the anchor of ours in every British heart, and thus 
preserved us, under Divine Provideaoe, from tlie 
general wreck. 

A competent knowledge of the fundamental 
principles of the c(mstitution, is not only an 
essential accompli3httieQt of every English gen- 
tleman and scholar ; but is also a desirable acqui* 
siticm for all ranks of men amongst us, from the 
h^est to the lowest. 

Experience teaches us that early impressions 
are not easily effaced fit>m the mind ; an elemen-' 
tary knowledge, therefore, of the English govern* 
ment, cannot be inculcated too soon, nor too 
generally diffused. The beauties of our constrtu*" 
tion should be engraven, rather than painted, 
upon the minds of our youth; and the sooner 
the skill of tHe artist is employed in this impor- 
tant work, the better. The Romans were very 
sensible of the advantages which the state would 
derive from the political cultivation of t\^e minds 
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INTRODUCTION. -Xvii. 

of their children. Hence their boy$ were taught 
to commit to memory the twelve tables^ as a 
necessary lesson, not only that they might obtain 
a knowledge of their laws and governnient, but 
tee] also a veneration for them.'* There surely i$ 
tiot less reason to inform the minds of youth on 
such a subject in England than in Rome. And 
if attachment and obedience to the laws w^e in 
any dc;gree the fruit of a heathen education, what 
good effects may not be expected when loyalty 
is grafted on the minds of our children upon 
christian principles ! 

In the i&struction of young persons, however, 
in the principles of the constitution, one great 
point to be attended to, is to inculcate on every 
one a reverence of those branches of the legisla- 
ture from which his own rank excludes him. 
: Self-importance will readily induce the young 
prince, who hopes one day to wear the crown, 
to admire die monarchical part of our system; 
but it will be more difficult to make him under- 
stand, that the two houses of parliament are the 
va-y pillars which give stability to the throne. 
Again, the noble stripling will soon learn and be 
delighted with his own consequence in the state, 
arising from those hereditary honours and privi*^ 
leges to which he is bom ; but he will probably 

* '^Discebamus eiyin pueri xii (tabalas) ut carmen iMcessairium.^ 

Cic. de legib, lib. 2. mc. 23. 
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be more slow in comprehending the benefits which 
his own order derives either from the king or 
the commons. So, likewise, the commoner will 
eagerly adopt the speculative notions, that all 
power (H'iginates with the people^ and that no man 
pnght to tie taxed without his own consent ; but 
tell him that his liberty could not long exist were 
it not for the strong barrier of the house of lords, 
which prevents the popular torrent in a stormy 
day,^ from sweeping away the tlirone; tell him, 
that it is every way better for Atm, that the king 
alone should execute the laws, dian that they 
should be administered by any number of his 
subjects ; and he will probably reply, <^ these are 
*' hard sayings, who can hear them ?** 

Every Englishman is interested in the preser* 
vatioa of the government, and therefore ought, in 
some degree, to be ^acquainted with its maxims : 
without some knowledge of which, he exposes 
himself to the censure and inconvenience of living 
in Fociety without understanding his own relation 
to it. 

A certain degree of knowledge of the constitu- 
tion will be very useful even to the lower orders of 
society. The mecJumic and peasant who under* 
stand something of those fundamental principles 
which secure to them their lives and liberties, 
will not be easily drawn aside from their loyalty 
by the insidious arte of pretended patriots. When 
they fully comprehend the advantages of subordi- 
nation of rank, they will be content with the 
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station in which Providence has fixed them ; at 
least, they will endeavour to rise to a higher 
situatioiji only by acquitting tliemselves well in the 
place which they now occupy. The comrauriity 
will naturally appear to them like a regular army, 
in which there is only one commander in chief, a 
few field officers, some captains, subalterns, and 
hon-commissioned officers, with a numerous bat- 
talion of rank and file. They will perceive that 
Ihe safety of all depends upon the united skill and 
bravery of the whole ; and hence, like well disci- 
plined troops, every man will be found watching 
at his post. 

The science of government, as a branch of 
polite literature, deserves to be cultivated by the 
members of the three learned professions. It 
would, indeed, be quite superfluous to observe, 
that this science ought to be well studied by 
every lawyer^ were it not obvious that a man may 
be a very accurate practical conveyancer and yet 
be very ignorant of the theory of the constitution, 
of the origin of our laws and customs, and of the 
changes which frorar time to time they have 
undergone. ♦ Just as a medical man may by mere 
habit and experience adopt a successful routine of 
practice, without* having even read a system of 
anatomy, or knowing any thing of the science of 
physiology. 

It is desirable that medical men should possess 
such a knowledge of the law, as will enable them 
to acquit themselves with credit in courts jof 
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justice, when cuUed upon to give their evidence 
in various instances of medical jurisprudence; and 
particularly in cases of infanticide and insanity. 

It sometimes happens, too, that medical men 
are suddenly called in to sick persons who have 
not made any l^al arrangement of their temporal 
affairs; the equitable distribution of whose pro- 
perty is of the utmost importance to the future 
liappiness of their families. In such cases, and 
iKrhere the physician apprehends a fatal termina- 
tion of the disorder, it behoves him in a suitable 
manner to apprize at least the ne^r relatives of 
the patient of his real danger, in order that they 
may point out to him the propriety of settling his 
concerns.* And as the matter is sometimes very 
urgent, either from the hazard of delay, or from 
the unseasonableness of the hour, it will often be 
of great advantage if the medical attendant under- 
stand the law so far at least as it regards the 
execution of last wills and testaments. 

A competent knowledge of the law will be both 
ornameotal and useful to clergymen. It will not 
only give them a bj^gbter polish as gentlemen, but 
will also enable them to understand many things 
that are connected with their profession : such as, 
advowsons, simony, tithes, marriages, and other 
ecclesiastical matters. The character, too, of a 
clergyman, as a messenger of peace, makes it hi* 
bounden duty to promote the temporal as well as 

^ Gregory on the Duties and Qualifications of a Physician. 
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eternal peace of his parishioners, by all prudent 
means : and the influence Mrliich his rank gives 
him in the parish, ought to be uniformly employed 
for this two-fold purpose. Many opportunities 
will be afforded a clergyman, especially in villagesp 
of adjusting the differences between his.neigh^ 
bours, and thus preventing expensive litigations. 
If, however, he be ignorant of the laws, he will 
either mislead the disputants, or imist altogether 
decline the pleasing office of a peacemaker. But 
if he be tolerably acquainted with them, be may 
summon his contentious neighbours to the bar of 
reason, and boldly ask,^ ^' Is it so, that there is 
^' not a wise man aroont; you ? no not one tliat 
" shall be able to judge between his brethren? 
* But brother goeth to law with brother.. Now, 
•* therefore, there is utterly a fault among you, 
** because ye go to law ofie with another." 

Gentiemen of rank and fortune are particularly 
inexcusable if they remain ignorant of the la\ys 
of their country ; without a certain knowledge of 
^hich, they cannot properly discharge the duties 
of the ir respective stations. For let it be remem- 
bered, that rank, and riches, and learning, and 
influence, are all talents committed to individuals 
by a kind Providence for the public good. These 
great advantages are not bestowed to enable their 
possessors to squander them in expensive dissipa- 
tion, or waste their own time in snlendici idleness* 
On the contrary, where much is given, much will 
be required. PersonSi therefore, distinguished by 
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the bounties of Providence^ should enquire how 
they may best employ the gifts with which they 
are favoured^ for the good of their fellow creatures 
and the honour of God. The far greater part of 
gentlemen, indeed, must be content with doing 
what good they can within the sphere of their 
influence, as private men. A few, however, will 
be called upon to appear as public characters* 
Some will be appointed to the magistracy . But 
how can they distribute justice to their fellow 
subjects without such a knowledge of tlie laws as 
they had opportunities of acquiring, and which if 
was their duty to have obtained. 

Ignorance of the constitution and laws will be 
peculiarly disreputable to him who aspires to the 
honour of a seat in parliament. A candidate thus 
disqualified, can, in fact, desire to fill so respon* 
sible a situation only from the low motive of 
gratifying his vanity and ambition ; and the ob- 
taining of it would probably produce no better 
effect than to increase that self-importance which 
induced him to add one to the phalanx of a party. 
And surely he must be altogether unworthy of the 
dignified name of a senator, who is so incompe- 
tent to act as a public counsellor. How can he 
with any propriety consent to a new law, who is 
ignorant of the old one which it is meant to alter 
or repeal ? The physidan who is unacquainted 
with the qualities and effects of the medicines in 
daily use, must be a very unfit person to consult 
about a new remedy for any disorder. 
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But the obligation vhich is laid upoft every 
mMernan to make himself thoroughly acquainted 
with the constitntioD and laws of his country, is 
still greater ; inasmuch as he is a heredit^y coun-* 
sellor of the crown, and judge over the lives of 
his peers and the property of all the subjects of 
the realm. And when he reflects, that he is n 
member of that high c(Hirt whose s^itence in the 
last resort is irrevocable; whto he considers, that 
of the determination of this high tribunal there 
can be no correction nor even a review, and that 
from it there can be no appeal ; how indispensaUy 
necessary must it appear to him that he should 
well understand the laws of the land* 

Above all, how highly important it is, that all 
those personages should be well instructed and 
grounded in the true principles of the British 
constitution, whose exalted birth renders it pes** 
sible that they may one day be called to. sway the 
royal sceptre.* The king of England is the 
greatest of all monarch^ so long as his conduct is 
r^ulated by the laws. The art of reigning is his 
profession ; which, like all other professions, must 
be well learned to be successfully practised. 
The merited &te of James II. furnishes an useful 
lesson by which our kings may learn how greatly 
their authority and safety will be endangered by 

* If the reader wish to have his inind impressed with the 
importance of this sentiment, he is referred to that exceUent 
work entitled ** Hints towards forming the Character of a 
*' joung Princes*." 
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going beyond the constitutional bounds. It was 
the misfortune of France, that the power of her 
monarchs was never accurately defined by auv 
written laws. It is the happiness of England, 
that the royal prerogative is clearly ascertained ; 
and the glory of her king, that he has never once 
during his extended reign, stepped over the pre- 
scribed limits of his authority. It is this r^;ard 
to the laws, that secures the British throne, be- 
cause it fixes it upon the permanent basis of the 
hearts of the people, instead of making it depen- 
dant on the instability of military power. So 
long, therefore, as the soverdgn manifests a due 
attachment to the laws, he cannot fail to be loved, 
obeyed, and defended, by his brave and loyal 
subjects. And indeed the uninterrupted integrity 
with which the ktws have been administered by 
the princes of the house of Hanover, is the best 
pledge which Englishmen can have that the 
** tlireefold bond which ties our constitution toge- 
" ther,"' will never be torn asunder by any future 
monarch of that illustrious race. If, then, a know- 
ledge of her admirable constitution were duly 
cultivated by all ranks of the community, Eng- 
land would not be disappointed in ''expecting 
" every man to do his duty.'' 
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GHA?. I. 

6F LAWS IN GENERAL 

The tertn Law, in a restricted sense, may be 
defined, to be the rule of human action, implying 
those ptecepts by which man is commanded to 
make use of his reason in the general regulation of 
his conduct. 

There are, however, diflfefeilt kinds of Law, to 
which men, in general, are subjected. There is 
the LiCtti) 6f Nature, dictated by God hin^elf ; 
to whose will, man, as an absolutely dependant . 
creature, is necessarily bbtmd in all points unre- 
servedly to submit. This law is coeval with man- 
kind, is binding upon all men, in all countries and 
at all times ; and no human laws are of any talidity 
if contrary to it Both its existence and univ«<* 
sality are demonstrated by the voice of conscience, 
heard in secret by every man, whether Chcistian, 

c 
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Jew, Mahometan, or Pagan. "All men are a law 
" unto themselves ; which shew the works of the 
" law written in their hearts, their conscience also 
" bearing witness, and their thoughts the mean 
^ while accusing, m* else excusing, oae another.^ 

There is also the Law of Revelation ; or that 
divine law which is to be found only in the holy 
licriptures. It corresponds with the original law 
of nature ; and comprehends both the moral law 
and those jt>(»tAft;e institutions which God has re- 
served for himself the right to enact, and with 
which, as a rational creature, man must comply \ 
because the. mwifestation of the divine will is a 
sufficient reason why he should do so.* This 
div^e Revelation, God was pleased, at '^suadry 
'' times, and in divers manners, to giv« in ti^l^ 
'* past unto th^ £stther«, by the prophets, but hatli 
'' in these last days spoken unto us by his Son,'' 
and his Apostles, in compassion to the imperfectio^ 
and blindness of our reason. The weight of all 
human laws rests upooi these two laws of Reveldr 
tion ufid Nature; that is, they are no^ binding 
upon the coK^s^eience if suffered to contradict them. 

There is hkewise the Xafc? of Naiious; or that 
law whiph depends - entirdy upon ths rules of 
ixatural Law ; or upon mutual compacts, treaties, 
^imi lieagues, between the several communities of 
mankind. This law, which is a kind of public 

• See Dr. Williams's daJionUl^jsay on tlie Equi^ of divine 
Government, page 54. 
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rule arising out of public policy, appears to liate^ 
been instituted by general consait in Europe, 
about the time the feodal system began to crumble 
under its own weight. The rights and duties of 
the various Sovereignties w«pe then distinctly 
marked ; and the princes of the civilized world, 
i§oon considering their different empires as blended 
in one immense commonwealth, came, at length to 
be governed by a moral sense of mutual obligations, 
and regulated by what (from its generality) was 
denominated the law of nations. 

Hiat this law is binding on the consciences of 
rulers, is very evident, from various parts of the 
old testament ; and from '* truce breakers" bemg 
classed in the new with ^* trmtarsy^ and those who 
are *^ lovers of pleasm^es, more than lovers of God." 
A wUfrd and unjust violation, dierefore, of public 
treaties, vrill probably bring down upon the 
offending nation, the righteous judgments of the 
Almighty.* 

Marttai LaWy is a prompt, arbitrary, and vio- 
I^it method of decision by military execution. A 
dreadful procedure which is usually adopted in 
times of rebdlion, in virtue of (he royal prerogative, 
to avoid the dangers arisingfrom the tardiness of the 
proceedings in the established courts of law. The 
kh^s of England, however, have not always limited 

* Compace Joebot ix. from 15 to the 21 vtr, witii 2 Stia. 
xzi 1. 

C2 
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the, exercise of this law to times of civil conunotion^ 
In 1552, king Edward VI. granted a commissioit 
of martial law, when there was no rebdlion or 
insurrection : and queen Elizabeth finding' that 
neither the lord mayor nor the star chamber could 
repress the disorders occasioned by the idle vaga- 
bonds who infested the streets of London, gave a 
commission to Sir Thomas Wilford, to execute 
such offenders ^'speedily by martial law." But 
in OUT day« the proclaiming of martial law in any 
part of the united kingdom would probably not 
be adopted without the sanction of the whole 
legislature. 

Again, the Municipal law, is that rule of ciivil 
conduct which is prescribed by the supreme power 
in a state. This law is called a rule, because it lA 
a mattter of injunction which must be obeyed ; 
and is distinguished from counsel or advice^ which 
may be followed or not, as a man sees fit It 
differs also from a compact or agreement: the 
language of a compact being, " I will, or will not 
'' do thus ;'' that of law, ''thou shalt, or shalt not 
*\ do it :" and hence the law is defined to be a rule. 

But this municipal law, is called also a rule of 
civil conduct ; because it r^ards man as a citizen, 
^ bound to other duties towards his neighbour, than 
than those of mere nature and revelation : duties 
which he has engaged in, by enjoying the benefits of 
the common union ; and which amount to no more, 

[than that he do contribute, on his part, to the 
subsistence and peace of the society. But the 
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bare resolution confined to the breast of the legis- 
lator, without manifesting itself by some external 
sign, -ean never be properly a law; and therefore 
this municipal law, is a rule prescribed. ITie 
resolution of the l^slator must be made knowii 
to the people who are to obey it : this may be done 
in various ways, either by universal tradition and 
loi^ usage, as is the case of the common law of 
England ; or vivd voce^ by proper officers appointed 
for that purpose, as is done with regard to procla- 
mations and acts to be publickly read in churches ; 
or by writing or printing, as is the general course 
taken with all our acts of parliament. But this 
civil rule of conduct must be prescribed by the 
supreme p&wer in the state. Sovereignty and Ic^s-^ 
, lature are not capable of subsisting one without I 
the other ; and the lattter being the greatest act of 
superiority that can be exercised by one being over 
another, it is requisite to the very essence of a 
law, that it be made by the supreme power. " 

Now there are certain qualities which are requi- 
site for supremacy : namely ; wisdom, goodness, 
and power ; and where these are most likely to be 
found, there the sovereign authority should be 
placed by the founders of different states, either 
expressly, or by their tacit consent. This supre- 
macy admits of different modifications ; and hence 
have arisen those various forms of government 
noticed by ancient political writers. These have 
been usuirily considered under three heads, (viz.) 
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Bemocfttcy^ when the sovereigD power is lodged i* 
an aggregate assembly, consisting of aU the free 
members of a community : Aristocracy, wh^i it 
Is deposited in a council, composed of sdect 
members : and Monarchy, when it is intrusted in 
the hands of a single person. Each of these forms 
has its peculiar excellencies. A D^nocracy is 
usually best calculated to direct the end of a law ; 
Aristocracy, to invent the means by which that 
ead shall be obtained ; and, a Monarchy, to carry 
those means into executi<Hi. 

The British constitution partakes &{ the advan- 
tages of the three forms, whilst it is' happAy ex* 
empted from the anarchy of the first, the insolence 
and oppression of the sec(»id, «id the tyranny of 
the third. The sovereignty or pow» of making 
laws being lodged in the King, Lords, and C<»n- 
mons, the subjects of Great-Britain derive all the 
benefits which can be obtained from any human 
government ; for in no other shape could we be so 
certain of findkig the three great qualities of su- 
premacy so well and so happily united ; to the 
exclusion of nM>st of those obvious inconveniencies 
which are necessarily the result of any form of 
UBiiidxed government 

We see then, that the right of the sovere^ 
power to make laws, arises from that political 
union by which all persons consent to submit their 
own private wills, to the will of those to whom the 
si^Hpeme power and authority are intrasted. For 
as man cannot enjoy the advantages of civilized 
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society without partitig with Mtnci of bis i^dtarat 
rights; so experience teaches us, thdt it is best 
for a community of individuals to dd^jate thdr 
right of governing themselves to a fetr persoM; 
who are most qualified by their wisdom to make 
trach laws as will be for the mutual benefit of the 
whole. 

But since the people are bound to conform tbetn-' 
selves to the will of the state, it is etpedieot thiat 
they receive directions fipom it, deckttatoTy <^ it$ 
wilL Hence it follows, that it is the dutf of the 
supreme power, not only to make laws, which are 
to ascertain the botmdsaries of right and forat^ ; 
but also to adc^ certain methods of commanding 
the one, and prohibiting t!^ other. 

Now every law may be said to consist oif&ur 
parts ; one declwaUmf, whereby the rights to be 
observed, and the wi^ongs to be avoided, are clearly 
d^ied ;— another directory j whereby the subject 
is instructed and cMrfoined to observe those r^ts 
and abstain from the cottimission of those itrongs; 
---a third, remediul, whereby a method is pointed 
out to recover a man's private rights, or redreoi his 
private vn'ongs ; — mid lastly thQ sctneUMf wheareby 
it is sonified what penalty shall be incurred by 
those who commit any public vrrongs, and trans- 
gress or n^lect their duty. Yet every thing 
human is imperfect, and the wisdom and sagacity 
of man cannot, in framing a law, provide for ev^y 
unforeseen circumstance. And as warils are often 
so indefinite as to admit of different constructions, 
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tnd as obsolete terms often make that very obscure, 
vrhich was formeily exceedingly obvious ; it is very 
proper, that some rules should be observed re*- 
specting the interpretation of laws* 

The most rational method to interpret the will 
of the legislator, is by exploring his intentions at 
the time the law was made, by signs the most 
natural and probable. And these signs are either 
the words, the context, the subject matter, the 
effects and consequences, or the spirit and reason 
of the law* 

With rc^rd to words^ they are generally to be 
understood in their usual and most knovtn signifi- 
cation; not merely r^arding the propriety of 
grammar, but also their general and popular use. 
And ySwi^'ds happen to be dubious, their meaning 
may be established from the context. It may be 
of singular use to compare a wwd, or a sentence, 
whenever it is ambiguous, equivocal, or intricate. 
Thus the preamble is often called in to help the 
construction of an act of parliament 
' Again, words are always to be understood as 
having a r^ard to the subject matter of an act. 
Thus when a law of Edward IIL forbids all eccle^ 
siastical persons to purchase provisions at Rome, 
it might seem to prohibit the buying of grain ; but 
when it it is considered that the statute was made 
to repress the papal usurpations, and that the 
nominations to benefices by the Pope wer^ called 
Provisions^ we shall see that the restraint is in* 
tended to be laid only on such provisions. 
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And in respect to the effects and consequences of 
an act, where words bear none, or a very absurd 
signification, if literally understood, we must a 
little deviate from the received sense of them. 
But the most universal and effijctual ^I'ay of disco- 
vering the farue meaning of a law, when the words 
are dubious, is by considering the reason and spirit 
of it, or the cause which moved the l^slature to 
enact it ; and fron> this method of interpreting laws 
by the reason of them, arises what is called equitjf ; 
by which is meant the correction of that, wherein 
the law (by reason of its universality) is deficient 
Lastly, thare is the lAxwi and Custom of Par-- 
liame^f which constitutes one branch of the com^ 
mon law, and rests upon tlie same principle of 
ancient usage^ as those various laws, which secure 
to us all our unrivalled blessings ; but whicli have 
at different periods been either confirmed or al- 
, tared by the legislature. "All our law," said 
lord chief justice Wilmot, "b^an by consent of 
" the legislature, and whether it is i^ow law by 
*' usafff or writing is the 9aii)e thipg^" ^ 



Digitized by 



Google 



CHAP. n. 

OP THE LAWS OF ENGLAND. 

Th£ municipal law of England, or the rnle of cirtl 
conduct, may be drrided into two kinds: the 
unwritten, or common law; and the written, or 
statute law. 

The common laW, again, is distinguishable into 
three kinds, namely, general customs; ihepartieur 
hr customs of certain parts of the kingdom; and 
fikewise those particular laws that are by custom 
obserred only in certain courts and jurisdictions. — 
The goodness of a custom receives its weight and 
authority from its having been used time out of 
mind. 

General eustomsj or the common law, property 
so called, is that law by which proceedings and 
determinations in the king's ordinary courts of jus- 
tice are guided and directed. This, for the most 
part, settles an infinite number of particulars, which 
diffuse themselves as extensively as the ordinary 
distribution of common justice requires. 

These customs are to be ascertained,, and their 
validity to be determined, by the judges ia thp 
several courts of justice. They are the deposi- 
tories of the laws; the living oracles, who must 
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Tesolve all cases of doubt, and who are bound 1)y 
an oatb to decide according to the law of tlie land. 
At their creatiDn, the judges swear, that thet 
^' will serre the king, and indiflferendy administer 
"justice to all men, whether rich or poor, without 
'* respect of persons ; that they will take no bribe; 
" give no counsel where they are partim, nor deny 
" right to any^ though the king, or any other, by 
" letta*8 or by express words should command the 
♦♦contrary/' And in de&ult of duty, they are an- 
swerable to the king in body, lands and goods. 
18 Edward 111. ch. 4. 

. The ju(%€9 obtmn a knowledge of the connnoB 
law from being long personally accustomed to the 
judicial decisions of their predecessors; and 
those decisions are the principal and most autho- 
ritatiTe evidence that can be given of the existence 
of such a custom as shall form a part of the com- 
mon law« 

The doctrine of the law is, that rules and pre*! 
cedents must be followed : when any critical ques- J 
tion, therefore arises^ in the determination of which 
former precedents may give light and assistance, 
recourse is had to the registers of the judgments 
of cases, and all proceedings previous thereto, 
which are carefully preservedj under the name of 
^tecardSf in public repositories set apart for that 
purpose. The decisions of the judges are handed 
down to posterity in numerous volumes of reports^ 
which are short histories of cases, taken down by 
persons present at the determination. 
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The seemid branch of the unwiitten kw, are 
itK^e particuiar customs l^hich affect only the inha* 
bitants of particular districts. . Which customs, ot 
or some of them, ace doubtless the remains of a 
multitude of local customs; out of which the com- 
mon law as it now stands, was at first collected by* 
king Alfred, and afterwards by king Edgar, and 
king Edward the confessor; each district mutually 
sacrificing some of its own special usages, in order 
that the whole kingdom might enjoy the benefit of 
one uniform and universal system of laws. But for 
reasons that have been now long foi^otten, parti- 
cular counties, cities, towns, manors and lordships, 
were very early indulged vrith the privilege of 
abiding by their own customs, in contradistinction 
to the rest of the nation at large: which privil^e 
is confirmed to them by several acts of parliament. 

Gavelkind is one of these particular customs, and 
still obtains in Kent and some other parts of Eng- 
land; but was abolished in Ireland in 1604* This 
custom ordains, amongst other things, that not 
the eldest son only of the father shall succeed to 
his inheritance^ but all the sons alike. And for- 
merly, during the feodal system, if any of the femily 
died after partition was made, his portion was not 
shared out among his sons, but tlie chieftain made 
a new partition, at his discretion, of the lands of 
the deceased among the surviving brothers. 

Such likewise is the custom of horougJirenglish^ 
an ancient tenure, by which, younger sons inherit 
family estates; a custom which still exists in K^it 
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and some oilier parts of the kh^dom. It seema 
to have originated in very early times among the 
Tartars, whose eldest sons emigrating, the young- 
est remained veith their fathers, and were taken 
care of by them. 

And such also are many particular customs 
within the city of LondoHf with regard to trade, 
apprentices, widows, orphans, and a variety of 
other matters, which are good only by special 
usage. 

The rules relating to particular customs rc^rd 
either the proof of their existence, their legality 
when proved, or the usual method of allowance. 

As to gavelkind and borough-english^ the law 
takes particular notice of them; and there is no 
occasion to prove that such customs actually exist, 
but only that the lands in question are subject 
thereto. 

With r^ard to the rules of proof; iu other casm 
it must be observed, that all private customs must 
be pleaded, and as well the existence of such cus- 
toms must be. shewn, as that the thing in dispute 
IB within the custom alledged. The trial in both 
cases is by a jury of twelve men, and not by 
the judges: but if the existence of a custom of 
London be brought in question, it is tried by cer- 
tificate from the Lord Mayor and Aldermen, by the 
mouth of their Recorder; unless it be such a 
custom as the corporation itself is interested in* 
But after a custom is proved to exist, there are 
several things requisite to establish iU legality^ or 
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to make it a goad cmtom; as that it has been $to 
Umg used, lliat the memory of man runneth not to 
fte contrary. It must have been continued; as, 
any interruption of the right would cause a tempo- 
rary ceasing; and a revival of it gives it a new 
banning, which will be within the memory of 
Hian. It must have hea^ peaceaUe and acquiesced 
in; not subject to contention and dispute. Cus« 
foms must not be vnreasomMe; they ought to be 
certain, — theymilst be (when established) compul- 
sory; ami notleft to the option of everyraan, whether 
be will use them or not. And hustly, they must be 
consistefU with each othor; for one custom cannot 
be set up in opposition to another. 

With respect to the allowance of special customs ; 
it may be remarked, that customs, in derogatioif 
of the common law, must be construed stricdy; 
and all special customs must submit to the kingls 
prerc^ti ve. Therefore if the king purchase lands 
of the nature of gavelkind^ at his demise his ^est 
son alone shall succeed to those lands. 

A third branch of the common law, are Aose 
jpeculiar laws^ which, by custom, are adopted and 
^used only in certain courts and jurisdictions. 
iSuch, for instance, are the civil and eanen laws. 
By the former is generally understood, the civil or 
municipal law of the Roman empire, as comprised 
m the institutes, the code, and the digests of 
Jnstimon; tad the novel constitutions of himself 
and some of his raccessors. By the canon law, is 
meant a body of Roman ecclesiastical l%w, relative 
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to Bueb matters over which that church either haa^ 
Hf pretends to have, the proper jurisdictioii. 

The courts in which the civil and canon kwi 
are pereiitted (und^ certain restrictions) to b« 
used, are the courts of the arcfatHshops and biahopfl^ 
caUed Uie ecclesiasiical covuiB ; the oulitary coiir^ 
the courts of admiralty; and the <;onrte of the tw« 
universities. In all, their recq^tion in general, and 
the difier^t diqgrees of tjbat reception, are giounded 
entirely upon custoa. 

It is neeesaary to nwptark a few particulars rela- 
tive to them aU: and first, The courts of common 
taw. have the superintendwcy over these courts^ 
to restyain them. Secondly* The ccmusMm law 
has reserved to itself the oipositioB of all such 
acts of parliament as concern either the extait 
of thfse courts, or the mattes depending before 
them* And lastly, An ai^>eal lies from all these^ 
courts to the king, in the last resort; which proves 
4hat the jmisdiction exercisad in them is derived 
from tiie orown of England. 

Tlie tmtten laws of the kingdom are now to be 
noticed; or those statutes, acts, of edicts, which 
are made by the king's Majesty, by and with the 
advice and consent of the Lords spiritual and 
temporal in parliament assembled; and these are 
general or ^^eeiai^ ptMic or private. 

A gVMTul or puhUc act' of parliament, is an uni- 
Tersal rale that regards the whole community; 
and of this the courts of law are bound to take 
notice judicinUy and w o^kio. 
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Special ot private acts, are rather exceptions 
than rules, being those which operate only upon 
particular persons and private concerns: and of 
these the judges are not bound to take notice^ 
unless they be formally shewn and pleaded* 

Again, tfiere are declaratory statutes, or those 
which the parliament enacts to declare what the 
common law is and ever hath been, to avoid all 
disputes^ where the old custom of the kingdom is 
almost fallen into disuse, or become disputable. 
' So likewise there are remedial statutes which 
are made to supply such defects, and abridge sudi 
superfluities, in the common law, as arise eith» 
from the general imperfection of all human laws, 
from change of time and circumstances, or from 
any other cause whatever* 

In attending to the rules to be observed in the 
construction of statutes, it may be remarked that 
there are three points to be considered in the 
exposition of all remedial laws; namely, how the 
common law stood at the making of the act; what 
the mischief was, for which the common law did 
not provide; and what remedy the parliament 
hath supplied to cure this mischief 

Again, a statute, which treats of things and 
persons of an inferior rank, cannot by any general 
words be extended to those of a superior. Thus a 
statute treating of Deans and others having spiritual 
promoHonSy is held not to extend to Bishops. 

With respect to pen4d statutes, they must be 
construed strictly; though the statutes againdt 
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frauds are to be liberally and beneficially ex- 
pounded. The reason of this difference, is, that 
the former statutes act upon the offends, the lat- 
ter upon the offence and in all statutes, one part 
must be construed by another, so that the i/vhole, 
if possible, may stand. Supposmg the commofi. 
lainr and a statute should differ, the former gives 
place to the latter; and an old statute is super- 
seded by a new one. But if a statute that repeals 
another, be itself repealed afterwards, the first 
statute is hereby revived without any formal words 
for that purpose. 

It may be further noticed witH r^ard to the 
construction of acts of parliament, that such aa 
are derogatory from the power of subsequent par- 
liaments are not binding; and that statutes which 
are impossible to be performed, are of no validity; 
and if there arise out of th^n collaterally any 
absurd consequences, manifestly contradictory to 
reason, they are, withregard to those consequences, 
void. 
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CHAP. HI. 

OP THE eOU^TFRIES SUBJECT Tft THE LAWS OT 
ENGLANB. 

Walb& contiauQd for many etpliiimB ui4epttMlcat 
on Bkiglmd ; but wm subduedaMb dmiM WMVgBd 
tlie conquerors by William I. iu 109} $ md wi^ 
completely annexed to tkecratim odln^^d in 
taOS^: ye# it vaw botgo^eiDed: :dtogetfiw b)& Imt 
lawa ttntil the^veiga of Heniy VIU. In ^9^ «ii 
act Wild passed^ enacting, Ibal the* dmnioiont q£ 
Wales shall Ibr ever be uaited tDvtfia^laa g JWi l q€ 
Bnglamt; tha<> allf Wdcbmeu boHLdiali liaie tbd 
same liberties as otbep the king's. eadajiMts ; tbMfc 
lands im Wales sbalt be inltenteMe acc0Ediii|^ Ip> 
the English tenures and rules of descent; that tb^ 
laws of England and no other shall be used in 
Wales; with many other provisions with r^ard to 
the r^ulation of the police of this ancient princi- 
pality. By this union of Wales with England* 
twenty-seven members were added to the House 
of Commons; no county or town in Wales sending 
more than one member to parliament, exc^t the 
county of Monmouth, wl^ch returns two. 

Scotland, the ancient Caledoma^ was on the 
death of Alexander III. disputed by twelve candi- 
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dateli; who submitting tiiw ^ikialB to the aiMtra- 
timiofEdwfltdL ofEsg^d, itf 1386^ gave him 
an ofiportnnity to canqiier it Itt r^gedaa asd 
cvown were taken and broaf^i t6 Etiglaad^ with 
the eoreritatioB chair^ now in Westmitlstar Ahbej, ' 
in liM ; hmt the pabkic records of the kiligdom 
w^e all lost ill ccMreying them bdok 6roxk Londta 
by fiea^ In 1660. 

The ankm of fke kinsdom 6f 8ho0ttiAd #ith 
England was atfeni|^^ iti 106^ ^ said agaki in 
lero; bat was Hot aodoteplislied till May 1^ 179/, 
ia the reij^ of qixeen Adne. 

The parlisoieifta of both hiagdom^ 9gtisBd to 

tweirtrf 4h^ articlea of union ; thef (>ur{k)rt of i&e 

amat considerBMe of Vhkh wtey tHat on th^ 1st 

of May^ If 07, and for e^ev afters the kin^oms 

of England and Scotland shall be uilitcd ittto a«e 

by the na^ of Grmtt^Bfkaim: thai! the sacciession 

to the moMiohy of Great-^lMtaiii shaH fte the 

nme, as wad befoft^ satttod with r^ttnl to ihiit 

of Bn^end : fhat the wfited kingdom shall be 

rqpFssmted b jT b&re parKamaat r thai there shall 

be a communication of all righfts andl prinl^es 

betweto tie subjects of both kiagdodiSy except 

irfierf it is othai^wise agreed: thsrt the cojk^ 

ifsstf^tAy and measmrcfi^ tiie kws fektiftg to trad«, 

tfastoilis^ attd the e»dse, shall be the some in 

Seeti;lidd as iii SaglanA: that sisdieen |M»rs shall 

be chosen to represenA the peerage id Scotland in 

poidiamefft, and forty^e membefs to mx in the 

House of Cdmmons. 

d2 
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■^ There are, however, several fundamental and 
.essential conditions of the union. The most prd^ 
fminent of whifch, are, the preservation of the two 
churches of 'England and Scotland in the same 
state that they were in at the time of the union ; 
and the continuance of the municipal laws of 
Scotland, which are to be still observed in that 
part of the island, unless altered by parliament. 

The town of Bermck-^oH'Tweed was originally 
part of the kingdom of Scotland: it has, however, 
been many times alternately in the hands of the 
English and Scots; but was at length reduced 
: into the possession of the crown of England by king 
Edward I. It received a charter from that prtnce ; 
and wasconfirmed in all its privileges and customs, 
by the legislature, in the reigns of Edward IV. 
aitfl James I. 

Although, therefore, it has some local peculiari- 
ties derived from the ancient Jaws of Scotland; yet 
it is clearly a part of the realm of England, being 

[represented by burgesses in the House of Com- 
mons, and bound by all the acts of the parliament 
of the united kingdom. 

. Ireland, originally called leme, Hibemia, and 
Scotia, was formerly governed by kings of its own, 
.till conquered by Henry II. who, as well as his 
successors, were styled Lords of Ireland, until 
Henry the VIII. when the title of King of Ireland 
was first assumed by that monarch. 

The Jaws of England were received and sworn 
to by the Irish nation, assembled at the Council 
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of Lismore, in the reign of Henry II* and althotigh* 
Irdand continuM fipom that time to the present 
re^ a disrinct kingdom; still it i^mained in' a 
state of dep^idance on England, and necessarily' 
confimned to, and was bonnd by,' such laws as the 
superior state thought proper to prescribe or 
sanction* 

But the delay occasioned by sending over acts 
of parliament to the British ministry before they 
could pass into a law, created much inconvenience. 
This evil, with smne others, turned the thoughts of 
the English Cabiiiet to an union of Great-Britain 
and Irdand. 

This great political measure was completed on 
the 2d of July, 1800; when an act was passed, in 
order to promote and secure the essential interests 
of Great^Britain and Ireland, and to consolidate 
the strength, power, and resources of the British 
empire. 

This statute comprehends eight articles, by 
which, among other things, it is provided; that, 
upon the Ist of January, 1801, Great-Britain and 
Ireland shall be for ever united into one kingdom, 
to be represented in one parliament, to be styled 
'' TThe parliament of the united kingdom of Great* 
Britain and Ireland;" and that the succession to 
the crown shall coutidiie limited and' settled as at 
present; that the representation^ of Ireland in par* 
liament shall consist of four Lords spiritual of 
Ireland, by rotation of sessions; artd twenty^ight 
Lords temporal of Ireland, elected for life by th^ 
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pwn ttf Inilm<t» t« nit and yete in the House of 
L<Nrd«; and, (hdt ome buftdrvd Commmimi be 
tbe number to sit aod wte in tbe Housfi of 
Commans, on thp part of belaud: (bat any pocsr 
of Iidaad may be elacted ta sit ii& tbe House of 
€omoian« ef tbe united kipgdmut unlms previi9ui}y 
elected to sit in the House of Lords. 

It is furtber pfovidi^i, that the churohea of Biig- 
\9:f^A and Ireland ho united into one protoatsnt 
epiacopal diuyob; and the d^uvdi of Sootiand to 
soiain aa formerly established; that the subjeota 
of Ireland shall have the same privUeg«s as the 
subjects of Great-Britain; and, that all Inws ui 
Ibvce at the union, and all eouvts ^f juripdietion 
^vttbiB thi^ reapeetive kingdonja, shaU remain, aabt 
ject to such altaraitions aa may appear p|roper to 
the united parliament. 

The J«fa of Ifaa is a ^tiuet territory from 
England, and not governed by its laws; neiibcr 
^s any ant of parliaiaeut entmid to it» unleaa it 
be partteidsirly iiwied therein; wd then it is, bind** 
me theyf • Thin island Kra^ fimner ly subjeet to tiie 
km^ of Noway; then to John, and Henry IH* nt 
filmland; and after wavdp, to the kings of Seotland. 
It ¥9as eon^uevod from the Scots by M omtaeute, 
fiai4 of Sarura; tA uflfaom Eduiard III. gate tbo 
title of King of Man. it led by inheritanea to the 
Onl^tiof Aibel, liafi; but being purchased of bin 
Ck4et fti»«£W,OQP, wasanneiEedtothecrQiflm of 
Kl^laM* Hi 1W6; and sabieeted to t^e r^fttbn 
tiulfisi el the Aiiiiik excbw and ouBloHm. 
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The IshoubotJers^jf, Gnernsejf^ SmrkrAldem^ 
and their wpendages,' fonuerly belonged to the 
dachy of Normandy; and were united to the 
crown of England by tlie first princes ^f tlie Nor- 
man line. They are governed by their ovm laws; 
but an appeal lies from them to the king and 
council in the last resort. 

They are not bound by common acts of the 
Imperial Parliament, unless particularly named 
in them. 

Besides these Islands, our Colonies in more dis- 
tant couptries, are also, in some respect, sub^ject 
to the laws of England. 

In the kingdom of England, however, are com- 
prehended« not only Wales and the town of Ber* 
i^ick; but the main, or high seas, are also a part 
of this realm; for there the courts of admiralty 
have jurisdiction; but they are not subject to the 
common law. 

Tlie main sea b^ns at the low water mark. 
But '^between the high and the low water mark, 
where the sea ebbs and flows, the common law 
and the admiralty have an alternate jurisdiction; 
one upon the water, when it is full sea; the other 
up#n the land, when it is an ebb. 

The territory of England is divided into the 
ecclesiastical and civil departments. The ecclesi- 
astical department is also divided into two pro- 
vinces, those of Canterbury and York. 

A province, is the circuit of an archbishop's 
jurisdiction. The province of Canterbury includes 
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fwenty-one dioceses; thatofYcirk, three, besides 
the bishoprick of the Isle of Man, which was an- 
nexed to it by Henry VIII. 

Every diocese is divided into archdeaconries; 
each archdeaconry, into rui'al deaneries; and every 
deanery into parishes. 

A Parish^ is that circuit of ^ound which is 
committed to the charge of one ministev, having 
the care of souls in it. These districts are com- 
puted to be nearly ten thousand in number. 

It is difficult to say how ancient this diviision of 
parishes is; but Camden says, England was 
divided into parishes by archbishop Honorius 
about the yeai* 630. It is probable, however, that 
they were gradually formed; and parish churches 
endowed with the tithes that arose within the 
circuit assigned. 

Before this division of England into parishes, 
the bishops and clergy lived together in common; 
and the latter were sent out occasionally to preach, 
as the bishops judged expedient. But when the 
number of cluistians increased, and especially 
after the whole island professed Christianity, the 
itinerant and occasional mode of preaching became 
insufficient. Besides the ordinances of Baptism 
and of the Lord's Supper, requiring to be adminis- 
tered to a whole community, a settled ministry 
became abs?olutely necessary, for the regular ad- 
ministration of these indispensable offices. ' The 
bishops, therefore, who were the instruments of 
converting the nation from the Saxon idolatry, 
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fixed the bounds of parochid cures. At first, any 
of the old idolatrous temples that were left stand- 
ing, were used for christian woi-ship; and after- 
wards, the lords of manors, from time to time, 
built churches for the use of the tenantry of their 
several manors. ITiese they endowed with suit-j 
able provisions for the maintenance of the 
minister ; and it was this which gave the primary 
title to the patronage of laymen. But the reduc> 
tion of the whole country into the same division 
of parishes, was, doubtless, the gradual work of 
of successive generations* 

The settling of the bounds of parishes depends 
upon immemorial customs ; and care is, or ought 
to be taken, by annual perambulations, to ascer- 
tain and preserve them. In the times of popery, 
these necessary excursions were accompanied with 
great abuses of feastings and superstitious proces- 
sions. And it is even liow usual for the parishion- 
ers, on such occasions, to call for refreshments at 
the houses of certain pei-sonis in the boundaries ; 
but no claim can be made as due of right ; the 
custom having been declared to be against law and 
reason. 

The civil part of the territory of England ii; 
divided into counties, hundreds, tithings, or towns. 
Which division, as it now stands, seems to owe its 
original to king Alfred ; who, to prevent the ra- 
pines and disorders which formerly prevailed in 
the realpi, instituted tittdngSj so called, because 
ten freeholders with their families made one. 
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Tbew 931, dwelt toge^er, and were sureties ta tite 
king for the good behariour of each other^ 

The terms, tithiKg, town, or vilU are of the same 
(Unification in law, and comprehend tli^ several 
qiiecies of cities, boroughs, and coounon towns. 

AJHioi^reif was originally made \Ip often tithings^ 
CMKSisting of ten times ten families, and is go- 
Turned by the higli const^le. In some of the 
northern counties the hundreds are called w€^penr 
tidces^ because the people, at a public meetings 
Ibrmerly confirmed their union with thegovernora 
by touching a weapon. 

A County or shire, is a district made up of an 
indefinite number of hundreds. Shire is a Saxon 
Vord, sigi^fying a division ; but a county, cojni- 
tatuSf i» plainly derived from comes, the Count of 
the Franks ; that is, the earl or alderman of the 
, ^shire, to whom the government of it was intrusted. 
This he usually exercised by his deputy, still 
caQed in latin^ viee*€omes ; and in english, sheriff 
or shire-reeve, signifying the officer of the shire ; 
upon whom -the civil administration of it is now 
totally de\"blved. In some counties there is an 
intermediate division between the shire and the 
)im}dreds> as Lalhes in Kent, and Rapes in Sussex. 
Where a county is divided into three of these 
intexuxediate jurisdictions, they are called trithings. 
Thesi& trithings still subsist in the lai^ county of 
York,, where by an easy corruption tUey are deno- 
minated ridifigs; the nortlv the east^ and the 
west-riding. 
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In England there are forty counties, and twelT« 
in Wales. 

There are also counties palatine ; such as those 
of Chester, Durham, and Lancasto*, so called, a 
ptdatio; because tho o^ntfrp thereof, the earl of 
Chester, the bishop of t)urham, and the duke of 
Laiic$t3ti^, had in thM« coxtut/mjur^i r^aMa^ as 
folly as the kii^ has in his palace. Of these three, 
th« county of !Dtutiam i« the cttty oDQ ia the haodi 
of 9, vnhjwU Th« oarldom of Chaster vai uoited 
to the oQwn by Hwry U\, and has ever owicA 
giT«nti<](eiK»t|Miiung'«^fiit8Qn. AndbyTMrioiui 
acts of parliamoit, the inheiitMlce i» tbo wbolt 
lm4n <4 ^ dac^y <d lMHfS»t&i k vetted w the 

Th9 Jtk of -^if I UkQwm ia i^ ToysA firanclwMi 
th?hiikop> lMvii«bygfa«tofkiiigIl«nryI. jttra 
r^dlitif. withw th6 wid i9l« ; whereby he «xer«iiei 
« jmriidiotioii ovw all cauees, as w«U crimisal as 
civil. 

Cowties ^iii^ftfrefU, are certaw citiet and tonvns, 
to vMs^ ont of special grac« and favowr, the 
kwfR of EngUwd have slanted the privilege to be 
ca^unties o^ thema^ves, and not to be cooo^jis^ m 
any otb^ county ; b«t to be goremed by ihw ovqI 
i»h«Hn^s and other ]na^iB(re.tes» ao th«t no ofllcem ] 
of th« county at l««go h«ve any power to iatenaed* 
dlo th/nr«i9, Snch are l^mdett, Y<vk, Bristol, 
^orvi^h. Wovceat^, and generally thadties (tf the 
raalm ; besidee tbie 6w towna of Kinsaton'>up<H)« 
Hnll. Nottingham, Nev«M^npon>Tyne, Fool*, 
and Southampton. 
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CHAP. IV. 

oiF THE ABSOLUTE RIGHTS OF INDIVTOUAtS. 

Although the " Rights of Man" is a term, of late 
years, become odious, from the shameful prosti^ 
iution of it to the basest political purposes, yet, 
tindonbtedly, the English constitution acknow* 
ledges the thing itself. 

' By the rights of indiriduals, is meant, such ms 
would belong to their persons merely in a state of 
nature^ and which every man is entitled to enjoy, 
whetlier out of society or in it. A sober statement, 
therefore, of these, so as to make every English* 
tnan acquainted with them, is perfectly consistent 
with the most genuine loyalty; 

The absolute rights, of Englishmen, then, usu- 
ally called their liberties, are founded upon nature 
and reason, and coeval with our form of govern- 
ment They are usually included in one general 
appellation, (viz.) the natural liberty of mankind. 
This natural liberty consists properly in a power 
of acting as one thinks fit, without any restraint 
but from the law of nature. But every man who 
is a member of a civilized society, gives up a part 
of his natural libeli'ty, in consideration of the ad- 
vantages he dierives from such i*^holesome laws as 
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the community sfataH establith. So that political 
or civil liberty, is in sluMrt, nothing more or lest 
than natural liberty, laid under sncfa testraint aa 
ben^ts both the individual, who gives up a part 
of it, and likewise the community, whose safety 
requires that he should do so. 

The natural rights of the people of England, 
which are secured to than by their constitution 
and laws, are, the right of personal security; the 
right of personal liberty ; and the right of private 
property. 

The right of personal security, consists in a 
person's legal and uninterrupted enjoyment of his 
life, his limbs, his body, his health, and his 
reputation. 

liSe^ in a l^al sense, begins as soon aa an 
infant is capable of stirring in its mother's womb ; 
and therefore wiiifully to kill it by any means, the 
law considers as a high misdemeanour, and, in a 
moral view, it is certainly murder. 

A man's limbs, the law contemplates as the gifts 
of his wise Creator, to enable him to protect him* 
self from external injuries in a state of nature ; 
anJ tha^fore, by various statutes it is enacted, 
that no man shall forfeit his life or member, without 
being brought to answer by due process of law. 

His body, health, and reputation, are also pro- 
tected by law, as without these it is impossible to 
have any perfect enjoyment of any other right 
The personal liberty of the subject consists in the 
powa of loco*motion, of changing one's situation. 
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«r ffloviif oimAs pteMiift to ^fbaAmtt ptiice on^Vi 
o«h kdiMliou iil*j!' diftct; wkbout hnplffeiwitoent 
or i ig Uiuftt , kmitsm by dtie contM Of l»w« 

TUa m ttiiotly a naitortil ^%bt^ nd thelu^agt 
ttftiie great charter is, '' HOA m» frettti^ta shafi be 
'^ taken or imprisoned biit by the latvfiil judgmwt 
^of fai»ei{iiab, orbythelawof thakad." 

Sboiiid any BtigiisIuMti bt depmed of hi* fifeVi' 
flttial liberty, by the arm of po^er, m the decree 
of amy fllegiol coitrt^ he diall> \sipf» demand of 
his council, have a writ ofhabeas carpus^ to brin^ 
bur body before the covutt of king'» bendi or 
eoittmiift piea9; who riiaU detetmkie wheCbcv the 
cautt of hk oonunitmeii^ be jdst, and tb^euftoti 
do, as justice shall appertain ; and lest tibelmbett 
oorpna wet shoidd be evaded by dfetnandbg «nrea« 
aOMUebmi^ k is dedavedby 1 W. and M. cfa. 3. 
tkat exeessKve bail Oi^^not to be req^iMed« 

TfaKT imporiaai ptivil^e cannot be yarded wilk 
too great watchfubese; fpf if oeiee tfie Hwigiatiate 
be left ta imprison arbitrarily wheea be ehoeees, 
Ifaete w9i soon be an end of att ether if|^ aid 
peinrilegee; ^ 

Hitbeadked^ '^hoiwthencanaimanbelsiwftitty 
^ impsisoMd?'' The obirioud answa; is : Wfaeti: ]te 
is oMnaaitted by process frosts the eoiirts oi? jiAdicH- 
tore^ or by warrant from some legsd ofteer Ittting 
eutkfiity to eoemit to pfisen;; viimh \faiyaiit 
mwrt be iii^ writing uader die haed and aeai of die 
nngisttat^ and nMiet specify the cauee of eeiMisC- 
nent^ in ocder to be examined into (if tlecessaff y) 
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upon % bikeu twfm. If tbert be b^ ctuM 
McprasMd, the gaoler k Mt Wiuid <» defeoiii 4li« 
prisoacr : for ms Featm very properly cbwnwl^ h 
k ^unreBSQiialile to send a pikoner, and 90t to 
<« gagoify the cnmes hod agakdit hka/''— CirGiWH 
stances, however, sometitncB arke^ whkb sodkf 
k neccssaryi for tibe anifty of the state, ^s^tptud 
Ae AoAew Mtjucr act^ for a Iknited tkae; b«t tiia 
kfklaluze ealy can sMiberke the eMcativB power 
to imprison any jHsp^tfteal persow^ wkhoot aesigia' 
mg wmy msoot for so doing. 

Ili&cddnraial stetate uwially caUed the iabem 

cofjniaaet^. was passad m Ae wign a£ Ckurlea Ik 

May 27, 1679 ; whidbu. by aflbffdkg to the eiil^Qct 

ecmipfeete setuaity agamst arhitBapy imprifleaMtnt, 

MadttWiC lepatatioa fa: daeaeretities aatd esu^ 

lies ceaftmitted aadwr Ifa admkktntioa o£ tfaaft 

Ikanlseus mottarrii. Hwais^ kdeed, the oppsea^ 

aum oCaai mdiyidual. wfakJagMe rke te^ this fiuaooa I 

aafc One FnaudsJ^nha hanng meved at Gruildr 

htHkf to paikkn tfa^- Idag tor a new paslkmeol, 

waa committad to the Gate-bause;. by the prk^ 

oomiailv wfanekor waa keptt two months, ha^g 

liqpiiiadi kn vakiv to the- jndgea fer ai wrifc of iatieM 

mtqmsL^ like pBoeipal. ptwns^mn oi this act are^ 

to fix the period for bringing the bodji- oi the prir 

aoanriato eoturt^ aocavtlkgr to the distaofie of the 

praaar? aaudl m hd* case, caa: the time allowed^ 

egtoaedi twnnaliy) days : tootdig^itharkei^ec withw 
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kix hours to faniish the prisoner M^ith a<)Dpy of his 
commitment; and to prevent a re-<^ommitment for 
the same oflfehce, if the prisoner be once delivered 
by a writ of habeas carpus. Any judge who shall 
deny a writ of habeas corpus^ shall forfeit JS.S0O 
to the party aggrieved* 

[' The king may by his prerogative prevent any 
man from going abroad ; and this may sometimes 
be for the safety of the state ; but he cannot send 
any subject out of the kingdom against his will. 
He cannot even constitute any perspn lord lieute- 
nant of Ireland, or an ambassador to a foreign 
court, without his consent; for this might, in fact^ 
be a sort of honourable exile. 

The right oi property consists in the free use, 
enjoyment, and disposal of all one's acquisitions^ 
without any control or diminution, save only by 
the laws of the land. By a. variety of statutes 
it is enacted, that no man's lands or goods shall 
be seized into the king's hands, against the great 
charter and the law of the land ; and that no man 
shall be disinherited, or put out of his franchise or 
freehold, unless he be duly brought to answer/ 
and be forejudged by course of law ; and if any 
thing be done to the contrary, it shall be redressed 
and declared void. 

' Private property cannot be taken for the public 
good ; nor^my tax levied upon the subject without 
his consent, expressed by his representative in* 
(jparliament. Such then are the absolute rights of 
Eilglishmen, But in vain would it be to have 
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those rights ascertained and declared, unless the 
constitution had provided some method to secure 
the actual enjoyment of them. 

It has therefore established some auiciliary pri« 
vil^es of the subject, to enable him to maintain 
and protect the three principal rights of personal 
security, personal liberty, and private property. 
These subordinate rights are principally, * 

The constitution of parliament, vrhich will be 
treated of at large hereafter: 

The limitation of the king's prerogative, by 
bounds so certain and notorious, that it is impos- 
sible he should either mistake, or legally exceed 
them, vnthout the consent of the people: 

The right of every Englishman of applying to 
the coiurts of justice for redress of grievances; 
where his cause must be tried and determined by 
course of law: 

The right of the subject o( petitioning the king^ 
or either house of parliament: and. 

Lastly, ttie right of every man, ofhamng arms^ 
for his' sdf-defence 9iid preservtaian, such as. are 
allowed by law, according to his degree. 

In t;hese several particulars consist the liberties 
of Englishmen; liberties, which are more generally 
talked of, than understood. As, however, they 
are our birth-right, it is important that we should 
rightly understand them; and as it is our privilege 
to aijoy, sQ should it be our constant care to 
maintain and defend them. 
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TBc history of our Ubefties vras written in letten 
of blood, which our fathers shed; and we should 
be ready, if called upon, to transmit a c&ntikuattan 
of it in the same indelible characters, down to 
our posterity 



CHAt. V. 

OF THE LEGISLATtVE 1»0WER. 

It has already been seen, that the authority (it 
making laws is lodged in the suprerilfe power of a 
state. 

In all tyrannical governments, the right of mak- 
ing and enforcing the laws, is Vested in one ancl 
the same man, or in one and the same body of 
men; but in England the legislative and executive 
powers are wisely separated. Therein consists a 
great excellency of the Bntish, oVer all other 
governments upoii the face of the globe. 

It is this peculiarity tha^ has ettdble^^ Ei^and 
to raise her lofty head as far ftbove all the rest of 
the nations, as the stiitely dak excels the meanest 
shrub. Nor does it form ahy Objection to this 
assumption, that a very similar mode c^ govern- 
ment obtains in the United States of America; for 
whatever excellency is to be found th^^, must, in 
all justice, be allowed to have been derived from 
£fl||^and. But the Amerieiaii government Is like 
a child who exhibits the lineaments of his father's 
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face, yet wants the Tigour and stability of his 
experience and age. 

" It is from the English," says an enlightened 
American, '^ we derive the principal merit of onr 
*' own character ; the best o^ our own institutions ; 
'^ the sources of our highest enjoyments ; and th$ 
<' light of freedom itself, which, if they should be 
'^ destroyed, wjll not Umg shed its fodUmce ever 
" this country .* 

It is presumed, indeed, that true practical 
liberty, pure and unmixed with ungoTemable 
licentiousness, can never attain to that perfection 
under an elective presidency, at whiph it haa 
arrived under our hereclitary and limitedi monarchy. 

The parliament of fio^land, in which the legis- 
lative authority ^is vested by the ccmstitution, con« 
aists of king, lords, and commons. 

The word parliament is derived from the French, 
** parUrr to speak, and signifies the great council 
of the nation. Parliaments 6t general councils, are 
coeval with &e kingdom itself; and have existed 
under the sevaral names oindchd-^gnothy or great 
council; ndcheUgemotej or great meeting; and 
more frequently fJE^j^tefio-^emoto, or the meeting of 
&e wise men. 

The learned^ however, are not agreed as to, (he 
period when the parliament, as it now stands, 

* See <* A Letter on the Oetfns df the Franck Oovensimt, 
«' lijr am AmericaD,'' page 188, Mmiilh edifioii, 

e3 
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was instituted ; that is, when the commons first 
b^an to form a distinct assembly from the lords ; 
but it is supposed that the parliament was^ in the 
main, the same as it now is, so long ago as the 
17th year of kii^ John, A. D. 1216. 

No writs, indeed, were issued to summon 
knights, burgesses, and citizens to parliament, till 
the year 1266, being the 49th of Henry HI. But 
in 1283, Edward I. held a parliament^at Shrews- 
bury, where the lords sat in the castle, and the 
commons in a bam ; and in 1337, tiie lords and 
commons are expressly mentioned in a parliament 
that met at Eltham, in Kent, in a palace of 
Edward IL the remains of which, now converted 
into a bam, are extant at this day. 

On the settlement of the government by William 
the Conqueror, upon thje principles of the feodal 
system, every seat in .parliament was territorial ; 
that is, every tenant great and small, who held 
' lands immediately of the king, had both an equal 
right and was under the same obligation to attend 
1^ the king's great court baron, or national council. 
King John first made a distinction between the 
^eater and lesser barons in summoning them to 
parliament : and the earl of Leicester who usurped 
the government in the 49th of Henry III. instead 
of ordering the sheriff to issue a general summons 
to all the lesser barons, directed him to summon 
and send two knights only out of every county ; 
and it is probable, that the rest gladly acquiescing 
in being excused from attending parliament, de- 
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dined asserting their right to do so oh account of 
the trouble and expense. These kn^hts, who 
were elected by th6 other freeholders of the king,' 
had, independently on their election, a right to sit 
with the barons, and were in fact their peers. And * 
thus originated the represaGitation of ourcoiinties. 

The representation of cities and boroughs is* 
founded upon the same fepdal principles; for 
whenever the king created a corporation and 
granted it lands to hold of himself, they would be 
entitled and compellable equally with the barons 
to attend the king's great court ; and if they did 
not all attend, sdme would represent the rest But 
being poor aiid mean persons, they would natural- 
ly withdraw from the haughty barons and knights, 
and consult on public business by themselTes; 
and the knights, probably, sometimes joined them 
and sometimes sat with the barons. At length, . 
conscious of their inferiority to the barons, they 
would naturally prefer sitting with the citizens 
and burgesses, over whom they felt a superiority ; 
and thus a total separation was at last effected, and 
the parliament divided into two distinct houses. 
Upon the whole, however, we see that originallyl 
no one was represented but who had a yersonalj 
right to sit in parliament And if this fact were 
mwe clearly and generally understood, the absur* 
dity of a representation of Old Sarvm and other 
depopulated boroughs would not appear so great 
as it commonly does. For it was not the extent 
of population that gave to any place the privil^e 
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«f Modingmeaibers toparltameiit, bat the faoldiii|^ 
of lands m tapUe under the king, which conferred 
both a tight and obl^atUm on the citi£»is and 
Jmrgesses to attend the kuq;*8 great council. The 
aheriff*Q writ to summon one or more to represent 
the rest, did not annul the right of any to attend 
m piriiament, but was merely a dispensation, on 
fte king's part, excusing the attendance of those 
who elected their representatires.* 

In the further consideration of the British par- 
liama^it, it will be necessary to attend to the 
manncar and time of its Msembling. It is usually 
apd regularly summoned by the king's writ or 
Inters, issued out of chancery by advice of the 
priyy council, at least forty days before it begins 
to sit Yet, his Majesty may issue his royal 
proclamation for the meeting of parliament in not 
less tliian fourteen days from the date of such 
proclamation, notwithstandmg any previous adt 
jonnanent to a longer day. 

The parliament canikot meetbyitsownauthority; 
it beipg a branch of the royal pren^tive to con* 
vene it at. such time and place as the king shall 
think fit. , There would be a manifest incouveni* 
enoe attending the right of the parliament to meiet 
of its own accord ; fpr it is impossible to concdive 
that both houses, and all the members of each, 
should ever agree unanimously as to the time and 

. *,]$!»** A concise Aqcount of the Origin of tbe two Houses pf 
;' P^rlnment," by Professor Cliri8ti9ii. 
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place of meeting. Still as it is highly" becoming it$ 
^Ijgnity and mdependence, that parlianient should 
be called together by none but one of its own con* 
stituent parts, there is the greatest propriety a* 
well as advantage in vesting this authority consti- 
tutionally only in the king ; because, being a single 
person, his will may be uniform and ist^dy. ' If 
there should be no parliament in being at tne 
demise of the king or queen, the last parliament 
revives, and is to sit again for si^ months, unless 
dissolved by the. successor ; but as it must origi* 
nally have been summoned by the crown,' this 
forms no exception to the general rule. ^Necessity 
may indeed supersede all law; and hence the con* 
yention parliament which reared king Charles IL 
met a month before his return, by its own autho- 
rity; an4 had not such a parliament met, it would 
have been morally impossible for the kingdom^ to 
have been settled again in peace. , But the acts 
even of thi^ parliament were held as nugatory by 
some emiqient lawyers, and therefore to remove 
all doubts respecting them, they were confirmed 
in the next parliament by statute 13 Car. 11. ch. 7. 
History affords us another striking instance 
where the necessity of the. case compelled and 
justified the two houses convening without the 
usual writs of the king, in order to settle the go- 
vernment. In 1668, king James II. having volun- 
tarily abdicated the throne, the prince of Orange 
was called over by the voice of the whole nation, 
and having delivered these realms from popery and 
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tyranny, was placed in the vacant throne by a 
convention parliament, The proceedings of this 
parliament were likewise ratified by statute of 1 W. 
and M. ch. 1. 

Hence it may be clearly inferred, that notwith- 
standing extreme cases justify the lords and com- 
mons of the realm in holding a convention, yet the 
rule laid down, is in general certain that the king 
only can convoke a parliament. And this he is 
obliged to do, at least once a year, lor the redress 
of grievances and the dispatch of business. 

It is necessary to enquire next into the canstir 
tuent parts of parliament : these are, the king's 
Majesty, sitting there in his royal political capa- 
city; and the three estates of the realm, the lords 
spiritual, the lords temporal, and the commons. 

Here it may be remarked, that the total dis- 
junction of the executive and l^islative powers 
would be no les9 destructive to liberty, than theii 
perfect union. Thus, when king Charles I, passed 
a bill destroying his sole prerogative to dissolve 
the parliament, it soon assumed both the civil 
and military administrations, and overturned both 
church and state. 

When the parliament meets, the king and the 
lords spiritual and temporal sit in one house, called 
the house of lords; and the representatives of the 
people in another, called thp house of commons. 

The king, being the head, the beginning, and the 
end of parliament, always ineets the two houses 
on their coming together, either in person, or bj 
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commissioners appointed to represent him ; with- 
out which> there can be no beginning of parliament. 
Aud he only has the power to prorogue and dis- 
solve it. 

There is a very important adyantage in the king's 
being a branch of the legislature, besides his 
having the power of dissolving it; and that is, his 
possessing the privil^e of refecting any bill that 
may have passed both houses, and thereby pre- 
venting, in time, any encroachment upon his royal 
iauthority. So that the lords and commons cannot 
abridge, by law, the executive power of any of its 
rightis; because the law must perpetually stand as 
it now dpes, unless ail the branches of thel^s- 
lature agree to alter it. 

Herein consists the superior excellence of the 
British legislature; that all its constituent parts 
form a mutual check upon each other. The house 
of commons, that is, the people, are a check upon 
the nobility, and the nobility a check upon the 
people, by the mutual privil^e they enjoy of 
rejecting what the other has resolved; while the 
king is a check upon both, which preserves the 
executive power from injury. 

There was no single circumstance, perhaps, 
that tended more to involve the French nation in 
all the horrors of a sanguinary revolution, and 
make it pass under the iron yoke of military des- 
potism, than the vote which united the three 
• estates into one. By amalgamating the quick- 
silver with the gold, the revolutionary chymists 
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cpmpletdy destroyed the brilliancy of the one, the 
splendor and solidity of the other, and the essen- 
tial properties of both. But had the clergy anil 
noblesse continued to sit one house, and the Hen 
etatj or representatives of the people, in another; 
had both deliberated with becoming dignity, and 
not depreciated the royal prerogative, which em- 
powered the king to consent to any mestsure, or 
prevent its passing into a law, it is probable that 
grievances would have been redressed, liberty 
secured, and the blood of millions spared. 

But to return : — Is there no danger, it may ba 
asked, of the -executive making intrenchmmts 
upon the legislative power? Certainly there would 
be, had not the constitution wisely kept it within 
due bounds, by bestowing upon the two houses 
the privilege of impeaching and punishing the 
king^s counsellors for any evil and pernicious 
measures. It is far more ben^cial to the public 
that his counsellors, rather than the king himself, 
should be answerable for his political conduct; 
because, were the king in person to be i^ipeached 
and punished, it would destroy his constitutional 
independence, and overthrow the government. 

By the lords spirittMl, as a constituent port of 
parliament, is to be understood the two arch* 
bishops and twenty-four bishops of England, ^d 
four bishops of Ireland. Formerly there were 
twenty-six mitred abbots and two priors in the 
house of lords, but they were removed fix)m their 
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Henry VtiL 

iTfae right by which the English bishops sit ii| 
the upper, house, arises from their holding, or 
bdng supposed to hold, certain baronies tinder the 
iiag. 

Before the ceaquest, the bishops, during the 
Saigon gOTerament, held their lands under the spi- 
ritual tenure of fraakalmoigne, or free aims; but^ 
in 1072, William the Conqueror, ia order to sub- 
ject the estates of the clergy, to all civil charges 
and assessments, changed th^ frankalmoigne into 
into the feudal tenure of barony. This obliged the 
bishops to attend in parliament, which they com- , 
plained of as ar great hardship; and hence origi- 
nated the quarrel betwe^i ttenry IL and Thomas- 
^^Becket, archbishop of Canterbury. ^ 

But although the lords spiritual are distinct from 
the lords temporal, they do not vot^ separately. 
They are iiideed in acts of parliament usually 
distinguished, yet in practice they are blended 
together under one name, of the lords; they minr 
gle in their votes, and the majority of such inter- 
mixture binds both estates. So that notwithstand-- 
ing the ancient distinction still nominally continues, 
the l<u*d8 spiritual and temporal form butone estate: 
and a bill would undoubtedly be valid which 
should pass the house, although every bishop were 
to rote against it. There are many instances of 
this, but it will be sufficient to mention only the act 
pf uniformity of 1 Eli^beth, ch* 2. which was car* 
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ried with the dissent of all the bishops; and hence 
the bill runs, " Be it enacted by the queen's high- 
** ness, with the assent of the lords and commons^ 
" in this present parliament assembled." 

In 1642, during the violence of party dissentions, 
the bishops were excluded from parliament by the 
multitudes that flocked towards Westminster and 
insulted them. They drew up an address to the 
king and house of lords, stating their undoubted 
right to sit and vote in parliament; and protesting 
against all laws, votes, and resolutions, as ntdl and 
tnvaUdy which should pass during their constrained 
absence. The house of lords held a conference 
withthecommons on the subject; the issue of which 
was, the impeachment of the twelve bishops who 
signed the protestation. 

Respecting the validity of a bill th^t should pass 
by the bishops making the majority, whilst every 
temporal peer present dissented, there is some 
doubt. Mr. Justice Blackstone is of opinion that 
such a bill would be valid; but Sir Edward Coke 
seems to think that this would be rather on ordi- 
nance than an act of parliament. Professor Chris- 
tian, however, has no doubt but that ' any act 
would be valid, although either all the temporal or 
all the spiritual lords were absent; or if present, 
were to dissent at the time of its passing the house; 
unless, indeed, any precedent could be produced 
to the contrary. 

The lords temporal consists of all the peers of 
the realm, by whatever titles of nobility they are 
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distin^ished, whether dukes, marqtdsses, eaiis, 
viscounts, or barons. The bishops are not, strictlyl 
speaking, peers of the reahn, but oqly lords ofl 
parliament ^ 

The number of the lords temporal is indefinite, 
and maybe increased at the pleasure of the crown. 
Some of them sit in the house by descent, as do 
all the ancient nobility ; some by creation, as do 
all new made peers; others by election, as do theT 
Scotch and Irish peers since the union of the threej 
kingdoms. ^^ 

There are sixteen peers chosen for Scotland, 
who hold their seats only during the term of each 
parliament; and twenty-eight peers of Ireland, 
who are elected for life. '^ 

The prerogative which the king enjoys of increas- 
ing the peerage at his pleasure, may, at first view, 
appear dangerous to the state; but in reality, it is 
not so; on the contrary, it is advantageous to it. 
For in every well r^ulated government, a distinc- 
tion of rank is necessary; and it is beneficial to 
the community that a laudable spirit of emulation 
should be difiused through it, whiqh may give life 
and vigour to the whole. In order, therefore, to 
reward such as are eminent for their services to 
the public, the constitution has empowered the 
king to confer honours whenever and to whomso- 
ever he will. And such reward, while it is grati- 
fying to the individual upon whom the honour is 
bestowed, has the recompiendation of not being 
burthensome to the people at laige. 
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Ambition in a republican govemiMnt is flideed 
a very dangerous principle to inculcate and coun- 
tenance; but under a mixed monarchy like ours, 
it can easily be kept within due bounds, and yet 
encouraged without affecting the safety of the em- 
pire. Thus we have seen a popular privy coun- 
sellor struck off the list, and a noble commander 
of a fleet or an army superseded; and an enter- 
prising individual suddenly raised to the peerage, 
with equal ease and safety to the nation. 

The bouseof lords is the principal constitaftional 
aupport of the rights of the crown and people^ 
whilst it forms a barrier to withstand the encroach- 
ments of both. It also creates and preserves that 
gradual scale of dignity, which proceeds from the 
peasant to the king, rising like a pyramid from a 
broad foundation, and terminating in a point. As 
titles of nobility are expedient in our happy oon- 
atitution, it is highly important that the owners of 
them should form an indep^ident and separate 
branch of the Ic^slature ; for if they could only 
elect representatives, who should sit and vote in 
parliaoienty with the representatives of the people, 
their privil^es would soon be borne down by die 
popular torrait, which wpdd not foil to levd aH 
di;i>ttnctions. 
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CHAP. VI. 

THE SAME SUBJECT CONTIinJED. 

In a free state every man, who is supposed to be 
a free agent, ought to be in some jneasure his own 
governor; aud therefore one branch of tiie legisla- 
tive power very properly resides in the people, or 
house of commons . The modem acceptation of the 
word eommofHs^ comprises aU persons below the 
rank of peers. But in a parliamentary sense, the 
term is still confined to its ot^nal meaning, im« 
plying those only who have a right to sit or a r^ht 
to vote for representatives in the lower bouse.* 

iThe comiuums consist of all such men of real pro^ 
perty in the kingdom as have not seats in the house 
of lords ; every freeholder having a voice in parlia-^ 
ment, either personally or by his representatives. 

In a large state it is absolutely impossible for 
every man to sit and vote in person in the l^isla- 
tive assemblies ; indeed it is obvious that such a 
mode would create only tumult and confusion, 
and prove an effectual Einderance to all public 
business. Our laws, therefore, are enacted on the 
jpart of the people by representatives. 

^ Professor Christiaa. 
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The landed property of the whole kingdom is 
represented by knights of the shire ; and the mer- 
cantile interest by citizens and burgesses, who are 
returned for the different cities and privil^ed 
boroughs. And as many of the members who are 
returned to parliament are military and naval 
characters, the interests of those professions are 
naturally attended to ; nor is the welfare of litera- 
ture less protected by the members for the three 
universities of Oxford, Cambridge, and Dublin. 

It was not till the reign of James I. that the 
universities enjoyed the permanent privilege of 
being represented in parliament. So little was the 
advantage of the lower house at first understood, 
that in the reign of Edward I. no intelligence 
could be more disagreeable to any borough, than 
to find that it must elect, or to any individual than 
that he was elected, to a trust to which no honour 
then attached. At this time, it was usual for the 
members to give sureties for their attendance before 
the king and parliament ; their charges being re- 
spectively borne by their constituents. But the 
weight and influence of the house of commons 
increased firom time to time, till it arrived at its 
present rank and authority in the legislature. 

The number of representatives sent to parlia- 
ment for England, M^ales, and the town of 
Berwick, is five hundred and thirteen ; for Scot- 
land, forty-five; and 'one hundred for Ireland; 
making the house Of commons to consist of six 
hundred and fifty-eight members. 
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When a member is once elected, he is returned 
to serve for the whole realm, and not obliged 
to confine his senatorial conduct to the views 
and exclusive interest of the county, town, or 
university that sent him to parliament. No 
maxim can be more unconstitutional than that a 
member is bound to vote on all questions conform- 
ably to the instructions of his constituents. For 
to say nothing of the delay which must often 
arise, from his being obliged to consult them, it 
is plain, that in electing him they have virtually 
* transfen^ed their own legislative wisdom and power 
into his hands, to be employed by him, as he. 
upon all occasions, shall think fit. This appears 
evident from the very writ of summons itself 
which enjoins the election of a representative, 
** to advise his Majesty, in the great council of 
** tlie nation, touching certain difficult and urgent 
^' affairs concerning the king, and defence both of 
'* the kingdom and church of England/' Tliis 
clearly implies, that the constituents are to send 
representatives to parliament, not only for their 
own, but likewise for the pubUc welfare. Suppose 
then, that a " certain difficult and urgent affair" 
should be proposed in the house of commons for 
discussion, and a member, towards the end of the 
debate, were to rise and address^ the chair to this 
effect, " Mr. Speakei", 1 highly approve the mea- 
^' sure now under consideration, having been con- 
" vinced by the learned arguments 1 have just 
•* heard, that it will be very salutary to the whole 
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'* kingdom, and io particular to my constituents ; 
** I am sorry, therefore, that I have received 
" their positive instructions to vote against it ; 
" the more so, as I have no doubt that, had tJiey 
" been here and heard tlie debate, they would 
** have directed me to support the motion." * O 
' rem ridicuiamj CatOy et jocosan^.* How truly 
ridiculous and absurd ! A member certainly 
ought to consult his constituents about their 
local interests^ respecting which they are better 
judges than himself; but as to questions of general 
policy, he has the sole constitutional right to 
vote agreeably to his own conviction. 

If indeed a representative should do any thing 
which his constituents may justly consider a§ 
injurious to them, or if they disapprove his general 
political conduct, they have a remedy at hand, 
which they can administer at the next election. 
And a representative well knowing that his consti^ 
tuents can refuse to return him again, will pro- 
bably often think it prudent and proper to consult 
with them and attend to their unshes^ in matters 
in which they are exclusively concerned. 

Respecting the legislative power of the com- 
mons, they have none but in conjunction with the 
lords and the kirf&r; the consult of the three 
branches of the legislature being requisite to make 
any law tliat shall bind tl<=^ subject. It is true, 
that in the time of civil madness and anarchy, 
when c?eniocv«tic violence and rage ove»'powered 
all law and reason, the couimoUo passed a vote OQ 
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the 4th of January, 1Q48, '' that ^thatever is 
'' enacted or declared for law by the commons in 
'' parliament assembled, hath the force of law; and 
** all the people of this nation are concluded there- 
*' by, although the consent and the concurrence 
" of the king or house of peers be not had thereto." 
It is not very surprising that such a vote should 
have been passed by men who murdered* thek 
king on the '30th of the same m<Hitb. But this 
absurd and unconstitutional vote was reodered 
nugatory by statute of )3 Car. IL ch. 1, which 
expressly declares, that '^ if any person shsiU ma- 
^' liciously or advisedly affirm, that both or either 
*^ of the houses of partiament have any legidative 
" authority without the king, such person shall 
^' incur al^ the penalties of b, premunire :'* that i», 
he $hall be put out of the king's protection, forfeit 
all his lands and goodsi, and be imprisoned, and 
ransomed at the king's will. Each house of par- 
liament, however, has a constitutionc^l power of 
making laws to bind its own respective members^ 
in matters relating to ttieir own privileges, but no 
farther. 

* In denomtDating the death af king Charles I. a murder, the 
Author b not actuated by tJbe feelings of poiitical party : nor 
bat he apy intention to decide on the expediency of the king's 
execution. The ikct he conceives to be, that power being pro- 
vident!^ placed in the hands of the parliamentary leaders, 
they mistook it for mtthmty : and by exercising that power, 
they grossly violated the existing laws, and thus were guilty of 
murder. 

f2 
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It will next be proper to take a view of the 
laws and ciistains which relate to parliament, as 
one aggregate body. The power and jurisdiction 
of parliament are so transcendent and absolute, 
as not to be confined within bounds, either as it 
respects persons or causes. The British parlia- 
ment consisting of king, lords, and commons, is,* 
in short, invested with absolute power, or with 
that sovereign and uncontrolable authority, which 
in every government must reside somewhere. This 
sovereign authority consists in the powejr of making, 
confirming, enlarging, restrainit^, abrogating, re- 
pealing, reviving, and expounding laws, concerning 
matters of all possible descriptions; whether eccle 
siastical or temporal; civil, military, marine, or 
criminal. It can r^ulate or new model the suc- 
c^essioh to the crown ; as was done in the reigns of 
Henry VIII. and of William III. It can alter the 
established religion of the land ; as was done at the 
Information, and in many other subsequent periods. 
It can also change the constitution of the kingdom 
and of parliament itself; as was the case by the acts 
of union with Scotland in the reign of queen Anne, 
and with Ireland during the present reign. Nor 
is it necessary that violence and popular tumult 
should prevail in order to alter the constitution of 
parliament, since the several statutes for triennial 
and septennial elections were enacted with the 
usual constitutional forms, after deliberate and 
interesting discussions. 

In short, such exalted ideas have some writers 
had of this l^islative power, that they have deno- 
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m-nat3d it the Omnipofence of parliament; byl 
ivhich expression, certainly nothing more is meantj 
than that parliament can do every thing that is 
morally possible for. human power to effect ; and 
that no earthly authority can render nugatory its 
solemn acts. Nor is there any inlierent right or 
supreme power in the people to remove or alter 
the legislature/ should it abuse its trust For 
however just it may appear in theory, that the 
people should possess such a power, no such thing 
can be admitted in practice ; because no govem^- 
ment would make provision for such a desperate 
expedient, as must effectually destroy all laws, 
and render any legislature feeble in its measures, 
and precarious in its continuance. The British 
parliament, therefore, may, with the strictest pro- 
priety, be said to be absolute and without control ; 
for as the people cannot kuv/aJfy alter the whole, 
Beither can they change or destrby any particular 
branch of the government. And the experience 
both of ancient and modern times has uniformly 
taught us, that all changes in tlie state, which 
are brought about by illegal violence, invariably 
terminate in the arbitrary despotism of one military 
tyrant. 

The constitution has made ample provision to 
prevent the important duties of a legislator from 
falling into the hands of those who would be unfit 
to dischai^e them. But as no human wisdom or 
foresight can effectually prevent all possibility of 
abuse, so it must needs be, that offences in this 
case will come. The custom and law of parlia* 
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taiBnt prohibit imy one sitting Itod voting in eitlifer 
house, ^ho has not attained the age of twenty-one 
years : and if a member of either house be con* 
dieted of any crime, each respective house has a 
right and power. to adjudge such a oifie disabled 
and incapable o^f holding his seat any longer. . 

Every meiAber of parliament must, in the pre- 
sence of the bdus^ take the oaths of allegiance, 
supremacy, and abjuration; and subscribe and 
repeat the declaration against transubstantiation 
and invocation of saints, and the sacrifice of the 
mass. But no alien can sit in parliament, although 
he be naturalized. 

The high court of parliament, like every other 
court, has its own peculiar law, called, ** the law 
** of parliament," which has its original in this one 
maxim, ** that whatever matter arises concerning 
** either house of parliament, ought to be examined, 
** discussed, and adjudged in that house to which 
" it relates, and not elsewhere."* And each house 
enjoys this privilege independently on the other: 
so that the lords will not permit the commons, 
for instance, to interfere respecting the election of 
a peer of Scotland or of Ireland ; nor will the 
commons allow the lords to meddle with the 
election of a knight of the shire, or a burgess ; nor 
can any of the courts of law determine the merits 
of either case. 

The privileges of parliament are very lai^ and 
indefinite ; amongst which, that of freedom of 



• Set page 33. 
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speech stands the most conspicuous. This pri^ 
vilege the British senate enjoys in a degree supej 
rior to any other legislative assembly. It is par- 
ticularly demanded of the king in person, by the 
speaker of the house of commons, at the opening 
of every new parliament; and then recognised 
by his Majesty. The statute of 1 W. and M. 
declare that '' the freedom of speech and <lebates, 
'^ and proceedings in parliament, ought not to be 
^ impeached or questioned in any other place or 
^* conrt out of parliament." In the session of 
1810, Sir Francis Burdett, baronet, having been 
declared by the house of commons guilty *' of a 
^ gross breach of the privileges of that house, of 
^* which he was a member," it was ordered, that 
'^ he should be committed to the Tower of London ; 
'' and that the speaker should make out his war- 
^ rani accordingly." Sir Francis refusing the ad- 
mittance of the sergeant at arms into his house to 
execute this warrant, the seigeant entered by 
breaking open the outer door; and Sir Francis then 
avowing tfiat he submitted to superior force, was 
conducted a prisoner to the Tower. An action 
of trespass being afterwards brought gainst the 
speaker, arguments on demurrer were held before 
the court of King's Bench. After hearing the 
learned counsd on both sides, and well considering^ 
all die points, lord EUenborough said, that <'it 
'* appeared to him, that the right of the houses of 
^' parliament to commit, was authorized by reason 
** and by law ; that the speaker's warrant was 
" conformable to the i30wer'of the house to order 
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" it; and that in case of contempt of the authority 
" of any court, an outer door may be broken open 
" where public benefit is concerned ; although it 
'* is unlawful in executing a civil process. For the 
** law values the security and comfort of the sub- 
" ject in his house, which was so far his castle, 
** more than the satisfaction of the civil process/'* 
It cannot, however, be doubted, that the public 
opinion may be constitutionally expressed on the 
decisions of either house of parliament, provided 
it be done in respectful language. But when a 
writer abuses the liberty of the press by employing 
personal invective and insult against any men^r 
on account of his conduct in the legislative as- 
sembly ; he is unquestionably guilty of a breach 
of the law of the land, of which the law of parlia- 
ment is a constituent part. The liberty of speech, 
which is recognised by the king as the privilege of 
members of parliament, necessarily includes the 
idea, that they are not only to be permitted to 
speak what they please in debate, free from all 
fear of the crown ; but likevtrise that they are to be 
secured in their right of attendance in their re- 
spective hoi^ses, unrestrained by j9opu/ar prejudice 
and clamour. Indeed it is obvious, that the privi- 
lege of liberty of speech is much more endangered 
' by the licentious violence of private persons, than 
even by the powerful arngi of the executive autho- 
rity. For the furious ebullition of the former being 
commonly sudden, unexpected, and overwhelm-- 

* See The Times Newspaper, May 18th, 1811. 
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ing, it is the more difficultly checked ; whei!eas 
the latter is likely to be slow and cautiouij in its 
operation, and therefore more easily watched and 
resisted. 

Nothing is clearer than that both houses of par- 
liament have a constitutional right to com, r. it aU 
persons whom they find guilty of a contaupt of 
their authority; and nothing is more reason ^hle 
or necessary than that they should also po<««iess 
ttie power of carrying their orders into execution. 
For to admit the right without acknowledging the 
power of commitment, is at once to open the flood- 
gates of defiance, through which the torrent of 
virulence and abuse would run with an impetu* 
osity, that would soon break down all the barriers 
of our freedom. 

It has of late been asserted, that the houses of 
parliament cannot lawfully commit any one for 
contempt but their own members, nor even them 
for their conduct out of the house. But this is"^ 
certainly an erroneous opinion ; and only shews 
that they who hold it are little acquainted with 
the immemorial custom of parliament.* 

That the public may not plead ignorance of 
what the commons might choose to call a con«- 
tempt of their authority ; it was on . the 26th of 
February, 1701, "Resolved, that it is the opinion 
/' of this committee, that to print or publish any 
^' books or libels reflecting upon the proceedings^ 
*' of the house of commons, or any membe^ 



• See page 103. 
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** thereof, fw or relating to his service therein^ b 
*^ a high violation of the rights and privileges of 
*' the house of commons.'* 

The right of committing every person who is 
guilty of a contempt, has been declared at dif- 
ferent periods, by the highest courts, to belong to 
tiie house of commons. '' In the ooitference," says 
Professor Christian, <* between the lords and the 
' *' commons in tiie case of the Aylesbury men, tite 
^* lords admitted it in the clearest terms ; they say, 
* The lords never dii^uted the conmions* power 
' of committing for breach of privilege, as wM 
' persons who are not (^ the house of ^^omrnons, 
' as those wte are/ And it is an undoubted fact, 
^ that of the first eleven persons committed to the 
*^ Tower by the house of commons, one only was 
" a member of that house." 

It is usual for the commons (o commit for 
during the session only; but being a e€fart iff 
record, ''as it is affirmed by act of paiiiament, 
'' 6 Hen. VIII. di. 1«," it is probable that they 
have the power of committing for a l(Higer 
period, and also otjining tbe delinquent. There 
IS certainly a pi^cedent f6r exercising such a 
power. On the 4th of February, 1580, one 
Mr. Hall, a member, having procured the publi- 
cation of a book, '' prejudicial to the validity of 
" the proceedings of tfie house," it was resolved, 
'* that be idiould be committed to the Tower, and 
** remain in the said prison for six months^ and 
** until he should make retraction of the book to tfie 
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** satisfacHan of the house ; aitd that he ^(fddpaf 
*' ajme to the queen efjh)e humdred TMtrks.'* 

The common objection that is brought a^inst 
the ftuthority of ffhe bonse of commons to commit 
for contempt, is, '^ti^at no conrt or person ought 
" to be accuser, jndge, jury, and executioner, in 
'^ their own cause." But this is a misapplication 
^f l^al terras, subversive of all order and good 
government. Every judge who commits for con- 
tempt of court, every magi^rate who commits for 
trial, and every commissioner who commits a 
bankrupt for the benefit of his creditors, acts both 
as judge and jury. And surely the representatives 
of the people may as safely be entrusted with their 
liberties, as any other description of judges. 

But whatever doubts may be entertained re- 
specting the right of the commons to fine, and to 
imprison beyond thie sitting of parliament ; there 
we none with r^ard to the right of the lords of 
carrying this two-edged sword in their hands. 
At least, "the commons," says Mr. Hargrave, 
** have even forborne to revive considering the 
** right of the lords to fine the commons of Eng* 
*^ land for breach of privilege, and to imprison 
" them on that account beyond the sitting of par- 
*• liament." So lately as the year 1799, . one Mr. 
Benjamin Flower, the editor of a country news* 
paper, being found guilty of publishmg a libel on 
the bishop of Llandaff, was sentenced by the lords 
** to pay a fine to his Majesty of .£100, and to 
•* be committed to Newgate/or six months.** On 
being brought up by a habeas corpus before 
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the court of king s bench, Mr. flower was re* 
manded to prison by that great and upright judge 
lord Kenyon, who confirmed the judicial autliority 
of the house of lords in the fullest manner, and 
concluded his dignified decision with the following 
remark, very naturally arising out of Mr. Flower's 
case: *^ If ever the time shall come when factious 
'' men will overturn the government of the country, 
** they will b^in their work by calumniating the 
*' courts of justice and both houses of parliament." 
Another privilege of parliament consists in the 
jprotection of the persons of peers and members of 
the house of commons from arrest, so that they 
cannot be taken into custody without a breach of 
parliament. The privilege of parliament,, however, 
does not extend to tteasan^ Jdony^ nor to those 
offences in which sureties of t/ie peace might be 
demanded. The privilege of parliament is not 
given to its members for their own sakes, but as a 
guard which the constitution has set over their 
persons and necessary attendants, for the security 
of that duty they owe to the public. But the 
dominion of the law being paramount to the pri- 
vilege of parliament, its members cannot throw 
the plea of privilege as an obstacle to the r^ular 
course of justice in matters of high concern to the 
public* The person of a legislator is indeed 
jsometimes arrested, but communication of the fact 
must be made to the house of which he is a mem- 

* See lord Lyttel ton's incomparable speech in the bouse of 
lords, on the case of John Wilkes, Esq. 1/63. 
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ber ; as he cannot be lawfully detained without 
the consent of the said house. Ever since the 
revolution, however, it has been usual to make the 
communication immediately after the arrest of a 
member, with the reason of his detention. 

The Jranking of Utters is also a privilege com- 
mon to the members of both houses of parliament ; 
which, being formerly grossly abused, is now 
so restricted by statute, that no member of par- 
liament can frank more than ten, or receive more 
than fifteen letters in any one day. No letter or 
package so franked or received, may exceed the 
weight of one ounce. — If any person be convicted 
of forging or counterfeiting the superscription, or 
of altering the date, of any letter or packet, in 
order to avoid the payment of the duty of postage 
he shall be deemed guilty of felony, and shall 
transported for seven years. 

There are some privileges peculiar to the house 
of lords, though they are but few. Yet in order 
to preserve a dignity in its proceedings, and to 
have the benefit of their advice in points of law, 
it has a right to be attended by the judges, the 
king's learned council, who are sergeants, and by 
the masters of the court of chancery* 

Every peer can, by licence obtained from the 
king, make another lord of parliament his proxy, 
to vote for him in his absence: a privilege withheld 
from the commons, because they are themselves 
only proxies for their constituents. 
* The peers also enjoy the right o{ protest; that 
is, each peer may, with leave of the house, enter 
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upon the joaraals of the hotise his reasons ^ 
diiseot, i^heuever a vote p^^sses contrary to his 
wishes. 

Further, all bills must have (heir origip ivi the 
house of lords, that in their consequences, may ia 
any way affect the riglUs of the peerage ; ajnd 
may not be altered or amended in the other house. 

And» lastly, the statutes of the 6th Anna, ch. 28, 
and 39tb and 40th Geo. III. ch. 67, expressly 
provide foi* the election of the Scotch and Irish 
peers of parliament, prescribing the oaths of the 
electors, directing the mode of balk>tting, and 
prohibiting the peers electing from heii^ attended 
by an unusual retinue ; and enactiog that no other 
matters shall be treated of in these assemblies^ 
save only the elections, on pain of incurring a 
premunire. 

* But there are also laws and customs peculiar to 
the hou^ of commons ; they relate principally to 
the raising of taxes, and the election of membera 
to serve in parliament. It is the ancient indi&pu* 
table privilege and right of the house of commonsi, 
that all gnmts of subsidies or parliamentary aida 
do begin in their house ; and the commons have 
at all times been so anxiously taiacious of this 
privilege, that they have never suffered the lords 
to make any change in the money bills whiqh they 
have sent them ; but only allowed their lordshipa 
simply 9.nd solely either to accept or reject them. 

The supplies being raised on the body of the 
people, it is proper that they alone sliould have 
the right of taxing th^nselves, by their represeu- 
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tatives ; but although this is the reason generally 
given for this privil^e of the commoiis, it does 
not seem a good one ; for it is obvious, that a verjr 
large share of the taxes is raised upon the property 
of the lords ; the commons, therefore, not being 
the only persons who arq taxed, cannot, in any 
fairness, have the exclusive privilege of taxing. 
But as the lords are a permanent hereditary body, 
created' at pleasure by the king, they are supposed 
to be more liable to an imdue influence of the 
crown tlian the commons, who are freely chosen « 
by the people, and when elected are only a tempo^ 
rary body. Hence, there would be great danger 
from a power in the lords to raise the supplies 
upon the people; and it is su^cient for their own 
safety and for the public service, that they e»joy 
the right of refecting any tax bill, should the com- 
mons appear to them^ at any time» too lavish and 
improvident in their grants. 

By a tax or money bill is meant, any biU under 
which mcmey is directed to be raised upon the 
subject, for any purpose or in any shape whatso- 
ever ; whether for the exigencies of the state, or 
for private benefit, or for any particular district or 
parish. 

This important privilege of raising or with- 
holding the supplies, is the very life and sowl of 
the house of commons; upon it their very being ^ 
may be said to exist: for, at a dissolution of the 
parliament, (at all times in the power of the king), 
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the commons completely vanish; whereas the lords, 
being an hereditary body, still exist. Aware, 
therefore, of the amazing advantages that they 
derive from the power of granting the supplies to 
the crown, the commons have always watched 
over this privilege with the most fostering and 
anxious solicitude. Hence the w armth, nay, the 
resentment, with which they have always rejected 
even the amendments proposed by the lords in 
their money bills. Such is the indignation shewn 
by the commons at any, the most distant, attempt 
of the lords to encroach upon this right, tliat, 
when any money bill is returned by the lords with 
the slightest alteration, it is treated with great 
contempt. It has sometimes been literally kicked 
oiit of the house, without so much as being ex- 
amined. When a money bill, however, is altered 
by the lords, it is now usual for the speaker to' 
state to the house, that the bill containing an 
objectionable clause, the house cannot, consist- 
ently with its ancient privilege, but reject it ; and 
it is then rejected accordingly. The last time the 
lords contended with the commons respecting their 
right to alter a money bill, was in 1671, during 
the reign of Charles II. when the altercations 
between the two houses ran so highly, that the 
king was obliged to prorogue the parliament, 
notwithstanding he thereby lost the intended sup- 
plies. Ever since, this momentous privilege of 
; the commons has remained undisputed. 
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Another important privilege peculiar to t^e 
house of commons, is the election of representar 
tives; and this is guarded against abuse and 
usurpation by many salutary laws, which may be 
comprehended under three heads ; (viz.) the qua- 
lifications of electors, — the qualifications of the 
elected, — and the proceedings at elections. 

All popular states have been obliged to establish 
certain qualifications for electors; because persons 
without any property are supposed to be easily 
brought under undue influence by the rich and 
great, and ix> have no will of their own« Hence 
every Briton, without exception, is not entitled to 
vote for a member of parliament 

The ^principle upon which the constitution of 
suffrages is framed in this country, is to combin^^ 
as much as possible both numbers and property; 
so that there is scarcely an individual, who has 
real property, but has also a vote in elections, in 
8ome part of the kingdom or other. There is no 
proportionate r^ard paid to the extent of property, 
80 that the richest man in the kingdom has but one 
vote at one place ; yet if his property lie in different 
parts of the kingdom, he will most likely have a 
right to vote for many rcipresentatives. Every 
person qualified to vote for a knight of the shire,, 
must have a freehold estate of the annual value of 
/crty shillings, situated in the county represented. 
The holders of baieficial leases for a long term of 
jedm cannot vote, because these were not iaexistr 
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Mce at the time when the statutes respecting 
Sections were made; nor can copyholders, be- 
cause fwmerly they were only vassals, absolutely 
dependant on their lord. A leasehold, however, 
vested in an individual for life, entitles hiin to 
vote. 

Forty shillings a year seems a small sum to 
qualify a man to vote, under the idea of its mak- 
ing him independent; but it was sufficient formerly 
for a man with proper industry to furnish himself 
with the necessaries of life, and keep himself 
independent of any one if he would ; and is thought 
to have been equivalent to twenty pounds at tlie 
present day. 

No person under the agfe of twenty-one years 
cati vote for any member; nor any one convicted 
of perjury. Ati estate fraudulently obtained to 
qualify a voter, will not entitle him to vote in 
virtue of it. 

A freeholder must have been in possession of 
his freehold twelve months, before he can vote for 
a knight of tlie shira ; unless it came to him by 
descent, marriage settlement, will, or promotion 
to a benefice or office; and every person who votes 
in respect of an annuity or renteharge, must have 
registered^ it vndl the clerk of t&e peace twelvfe 
calendar months before. In mortgaged or trust 
fstates, the person in possession has the right' of 
. voting, under the restrlclaons already mentioned ; 
and toprevent the fraudulent 8f)Htting of freeholds, 
only one person 6an vote for any house or tenement. 
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No estate will qualify an elector to vote, unless it 
has been assessed to the land tax, at least twelve 
months before the election; and no tenant by 
copy of court roll can be permitted to vote as a 
freeholder. 

The citizens and btirgesses in parliament are the 
representatives of the mercantile and trading inter- 
ests, as the knights of the shire are of the landed 
property. It is true that some boroughs having 
no trade, and scarcely any inhabitants, return 
members to parliament; whilst many large flourish- 
ing ti'^ding towns are not in possession of such a 
privilege. This inequality is easily explained, by 
considering that formerly it was left to the crown 
to summon occasionally the most flourishing towns 
to send representatives to parliament ; so that as 
towns increased in trade, they were probably admit- 
ted to a share of the legislature. But the deserted 
boroughs continued to be summoned as well as the 
towns to which their trade was transf^frred; with 
the exception of a few towns, which petitioned to 
be eased of the expense of maintaining their mem- 
bers, to. which, at that time, thfey were compelled. 
For, we have seen that the right of a seat or repre- 
sentation in parliament, w^s owing at first not to 
population, but to the nature of the tenure by which 
the lands were held under the king.* The rate of 
wages to members of parliament established in the 
reign of Edward III. was four shillings a day to 

♦ See page 6u # 
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knights of the shire^ and two shillings td a citizen 
or bur-gess ; — a sum that wouW now barely free 
them through a turnpike. 

The right of electors in boroughs has occasioned 
infinite disputes, since it varies according to the 
charters, customs, and constitutions of the respec- 
tive places. By statute, however, of 2 Geo. II. 
ch. 24. the right of voting in a borough for the future 
shall be allowed according to the last determina- 
tion of the house of commons concerning it; and 
by statute 3. Geo. IIL ch. 15. no freeman of any 
city or borough shall be entitled to vote therein, 
unless he bath been admitted to his freedom twelve 
calendar months before the election, provided his 
claim to vote be not founded upon birth, marriage, 
or servitude. 

As to the qualifications of the elected^ or rather 
of persons to be elected members of parliament,, 
some of these depend upon the law and custom of 
of parliament, and others upon certain statutes* 

No aliens or minors can be elected to sit in par- 
liament. Nor can any of the twelve judges sit in 
the house of commons ; because they sit, though 
they do not vote, in the house of lords. Clergymen 
cannot be elected to the house of commons, because 
they sit in the convocation. In the year 1801, 
indeed, the. Reverend Home Tooke was returned 
for the borough of Old Sarum ; and some doubts 
beiog entertained by the house as to his eligibility, 
he was permitted to retain his seat; but an act 
was ipmiediately passed; which disqualifies all 
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)prieste and deacons, and ministers of the church 
of Scotland, in future, to be representatives of the 
people In parliament. All persons attainted of 
treason or felony are likewise disqualified, — for 
they are not fit to sit any where. Nor are the 
sheriffs of counties, nor mayors, and bailiffs of 
boroughs eligible in their respective jurisdictions, 
because they are the retumig officers; however 
they may be elected in other places, where they 
are not official characters. It is not necessary 
that a member should be an inhabitant of the place 
for which he is chosen. 

Certain offices render the holders of them ineli- 
gible to sit in parliament; such as commisssoners 
for prizes, agents for r^ments, officers of the 
excise and customs, clerks of the treasury, navy, 
exchequer, &c. &c. No one is eligible who holds 
any new office under the crown created since 1705,^ 
or any pension during the pleasure of the king, or 
for any term of years. If any member accept of 
an office under government, he vacates his seat, 
but is capable of being re-elected. An officer in 
the army or navy, however, does not vacate his 
seat by receiving a new commission. 

It is necessary that every candidate have a clear 
estate of freehold or copyhold to the value of ^.000 
per annum, to render him eligible as a knight of 
the shire ; and of c£^.300 per annum in estate, to be 
elected a citizen or burgess. The eldest sons of 
peers, and of persons qualified for knights of the 
shire, and candidates for the universities, are 
excepted from this general nile. 
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Evtery subject of the realm is eligible, of cotn- 
mon right, to a seat in the house of commons, un- 
der the restrictions already specified; but the 
member returned must make oath of his quaUfica- 
tion, and give the particulars in writing at the time 
of takiBg his seat. — So much as to the electors 3xid 
elected. 

Let us proceed to take a view of tlie legal pro- 
ceedings at elections of members of parliament. 

Elections must be proceeded in according to the 
law of parliament, and a variety of statutes made 
for their regulation. 

As soon as the parliament is summoned, the 
lord chancellor sends his warrant to the clerk of 
the crown in chancery, who thereupon issues out 
writs to the sherilBf of every county, for the elec- 
tion of all the members to serve for that county, 
and every city and borough therein, which is cus- 
tomarily represented. But if a vacancy happem 
during the sitting of parliament, the speaker of the 
house of commons issued his warrant for an elec- 
tion of a new member, by order of the house ; and 
without such ordier, if a vacancy occur by death, 
during a recess for upwards of twenty days. . The 
sheriff, within three days after receiving his writ, 
must send his precept, tmder his seal, to the pro- 
per returning officers of the cities and boroughs, 
commanding tliem to elect their members; and the 
returning officers must proceed to the election 
within eight days from the receipt of the precept, 
giving four days notice of the same, and return the 
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persons clioseny tc^edier with ttm precept, U> the 
shenC In the borough of New SboreliaiQ, in 
Sussex, the election must be within Uvelve days, 
with eight days notice of the same. 

With respect to a county decticn^ tlie sheriff 
himself must attend at the next county court 
after the d^elivery of the writ, to proceed in th^ 
election at the most usu^l place ; which cannot be 
altered without the consent of^ all the candidates, 
^md then ten days public notice must be given of 
the time and place of election. If the county court 
should fall upon the day of delivering the writ, or 
within six days after, the sheriff may adjourn the 
^ourt and election to some other convenient time, 
not longer than sixteen days, nor shorter than ten^ 

The law has made very wise provisions, for 
securing the freedom of elections ; for as soon as 
the time and place of election are fixed for coun-^ 
ties or boroughs, all soldiers quartered in the 
place, are compelled to remove, at least one day 
before the election, to the distance of two miles 
or more, and not to return till one day after the 
poll is ended. 

The house of commons has the right of deter^ 
mining tlie merits of the case in all disputed elec- 
tiens; and it has frequently deterniined, that riots 
at an election make it void. 

By a vote, too, of tlie commons, it has been 
declared, that no lord of parliament, or lord lieu- 
tenant of a county, has any right to interfere at 
flections; and it is provided by statute, that the 
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lord warden of the cinque ports shall not recom- 
mend any members there. Should any officer of 
the public revenues presume to interfere in elec- 
tions, by persuading or dissuading any voter, he 
would be liable to a forfeit of «£.100, and be dis- 
abled to hold any office. 

Thus are the popular elections made as secure 
against the violence and compulsion of the crown 
and nobility, as human laws can make them; but 
such is the depravity of human nature, that the 
freedom of elections is much more endangered by 
the very candidates and electors themselves, than 
by any other person whatever. The infamous 
practice of bribery and corruption, like a swelling 
flood, breaks down all barriers, and ingulphs thou- 
sands in the ocean of drunkenness and perjury. 

There are, indeed, severe laws against these 
abominable practices, but they are often evaded, 
and it is to be feared ever will be, so long as the 
human hestrt remains ^^ deceitful above all things, 
** and d^perately wicked." It may, however, be 
observed, that it is unlawful, after the date of 
the writ, for any one to give or promise to give 
money or entertainment to the electors, either to 
particular persons or to the place in general, in 
order that he may be elected, on pain of being 
incapable of serving in parliament. And if any 
money, gift:, office, employment, or reward be given, 
or promised to be given, to any voter at any time, 
in order to influence him to give or withhold his 
vote; as well he who takes as he who offers thu 
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bribe, forfeits ^.500, and is for ever incapable 
of voting and holding any oflSce in any corporation. 
But if any person guilty of bribery, ^vill, before 
conviction, discover some other offender of the 
same kind, he is indemnified for his own offence, 
and exempted from its due punishment. 

Before tiie sheriff or other returning officer pro- 
ceeds in the election upon the day appointed, he 
must take an oath against bribery, and for the due 
execution of his oflice; the candidates also, if 
required, must swear to their qualifications; the 
electoris in counties to theirs; and the electors 
both in counties and boroughs are likewise com* 
pellable to take the oath of abjuration, and that 
against bribery and corruption. 

When a poll is demanded at any election, it 
must commence either that day, or at farthest upon 
the next, and shall be continued from day to day, 
(Sundays excepted) until it befini^hed ; and it shall 
be kept open at least seven hours each day, 
between eight in the morning and eight at night; 
but if it should be continued till the Jjfteenth day, 
then the returning oflGicer shall close the poll at or 
^fore threem the afternoon, and shall immediately, 
or upon the next day, publickly declare the names 
of the persons who have the majority of votes; and 
he shall forthwith make a return accordingly, unless 
a scrutiny be demanded by any candidate, or by 
two or more of the electors, and he shall deem it 
necessary to grant the same; in which case it shall 
be lawful for him to proceed thereupon ; but so as 
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that in all cases of a general election, if he have the 
return of a writ, he shall cause a return of the mem- 
bers to be filed in the crown office, on or before 
the day upon which the writ is returnable. If he 
be a returning officer, acting under a precept, he 
shall make a return of the members' at least six 
days before the day of the return of the writ* 

After the elections are cl(^ed, the sheriff returns 
the whole of the precepts, with the persons elected 
by the majority ; together with the writ for the 
county, and the knights elected thereupon, to the 
the clerk of the crown in chancery, before the day 
of meeting, if it be a new parliament; or within 
fourteen days after the election, if it be zn occa- 
sional vacancy ; under penalty of .£.500. 

If the sheriff or returning officer make a false 
return, the former is liable to a penalty of jff.lOO, 
and the officer of a borough or city of jOAOy besides 
being subject to an action for double damages, by 
the statute of king William. Any person who 
should bribe the returning officer, sh^dl, on con- 
viction, forfeit ^.300. 

The pereons returned are necessarily the sitting 
members, until the house of commons, upon peti- 
tion, shall adjudge the return to be false and ill^aL 

The method which the house takes when an 
election petition is to be presented to it, is regu- 
lated by the excellent statute called ** Grenville's 
" act,*' under its present improved, state. This 
act directs tlie way by which a select committee 
shall be appointed to try the merits of a disputed 
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4deotion; and how they shall proceed in thdr 
exaininatiQa of witnesses, and deliberations on the 
case. The whole committee, consisting of jfifteen 
members, take a solemn oath in the house, that 
they will give a true judgment according to the 
evidence; and every question is detennined by a 
majority. If the committee report that the petition 
or defence is frivolous or vexatious, the party 
a^rieved shall recover costs. 

On the first day of the meeting of every new 
parliament, the lord steward of his Majesty's 
household administers the necessary oath to the 
members present ; and then executes a commis- 
sion, empowering certain members specified in it 
to administer the same oath to others. 

The office or trust of a member of parliament 
cannot be resigned, but every member is obliged 
to discharge the duties of it, unless he can shew 
such cause as the house, in its discretion, shall 
think a sufficient excuse for his non-attendance 
upon a call of the same. If the bouse be not 
satisfied with the reason which any member gives 
for not attending, when it is called over, he is 
ordered into the custody of the serjeant at arms. 
A form which is attended with an expense to the 
party of about JO. 5 per day. On the motion of 
some friend, the house then orders him to be re- 
leased from the custody, upon paying the usual fees. 

The only way in which a member, who wishes 
to retire from parliament, can vacate his seat, is to 
accept of an office under the crown. And it is 
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now usual to grant the office of steward of the 
Chiltem Hundreds to any member who asks for it^ 
to enable him to vacate his seat. The Chiltem 
Hundreds, in Buckinghamshire, and the manor of 
East Hundred, in Berks, are districts that belong 
to the crown. For time immemorial they have 
had officers belonging to them, with the title of 
stewards ; who, it is remarkable, derive neither 
honour nor profit from their appointments; so . 
that in fact these stewardships are now merely 
nominal offices, which, hqwever, answer the pur- 
pose for which they are bestowed. 

Such being the Is^ws, little else is wanting but a 
vigorous and conscientious application of them, to 
secure the freedom of elections. 



CHAP. vn. 

THE SAME SUBJECT CONTINUED. 

Upon the opening of every session of parliament, 
the king either in person or by his commissioners 
addresses both houses in a speech from the throne. 
This speech is taken into consideration by each 
house, and a suitable address of thanks to his 
Majesty voted. But as the precedence due to the 
crown was formerly taken undue advantage of, 
the house of commons maintains its claim of 
choosing for itself the order in which it will 
transact its business. That the king's speech. 



Digitized by 



Google 



101 
therefore, may not be the^^ subject of debate, 
the dark of the house usually prepares a bill of 
little or no importance, \^hich obtains the honour 
of being read before the king's speech is discussed. 
At the b^inniug of the sessions, too, the house 
of commons fixes a day as the last upon which 
it will retceive petitions on private bills. 

It is now proper to consider the method of 
makifig laws. This is much the same in both 
houses ; and it is necessary to premise, that, for 
the dispatch of business, each house of parlia- 
ment has its speaker. The lord chancellor, or 
any other appointed by the king's commission, 
presides, and regulates the formality of business 
in the house of lords ; and if the king should not 
appoint one, it is said, the house can elect their 
speaker. 

The house of commons always elect their own 
speaker, who must be presented tp the king for 
his approbation. 

Mr. Hume says that Peter de la Mere, qhosen 
in the first parliament of Richard 11. was the first 
speaker of the house of commons ; but this seems 
to be a mistake, for it appears by the rolls of 
parliament, that SirThomasHungerford addressed 
king Edward III. in the name of the commons, to 
pray that he would pardon several persons who 
had been convicted in impeachments. And even 
Sir Thomas is not mentioned as if his office was a 
novelty.* 

■* Professor Christian. i 
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The speaker of ihfe h'otise of commons cannot 
give his opinion bt a^iie k question in the house ; 
ifvhereas the speaker of the upper house may, if 
he be a lord of parliament. But they both preside, 
to keep order and regulate the debates in their 
respective houses. 

In both houses the act of the majority binds the 
whole. This majority is openly declared, so that 
the people at large may judge of the conduct of 
their representatives; and this notoriety 'must 
necessarily produce a very beneficial effect in 
preserving the integiity of the members of both 
houses. It is true, that when the house of com- 
mons is about to divide, tlie speaker orders the 
gallery to be cleared, and all strangers ai-e obliged 
to witlidraw, that the members may be free from 
all popular influence in giving their votes. But as 
two tilers are appointed to count the votes on each 
side, there can be no collusion or deception in the 
decision of any question; while, at the same time^ 
this method is attended vnth sufficient publicity 
for every constitutional purpose. Indeed it. has 
ever been held the law, rule, and usage of the 
house of commons, that all strangers were there 
only by sufferancer Whenever, therefore, a mem- 
ber gives notice to the speaker that he perceives 
any strangers, it is the invariable custom for the 
speaker to order them to withdraw; otherwise the 
Serjeant at arms would take them into custody, 
and thus enforce the standing order of the house, 
for their exclusion. 
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The publishing of the speeches ddirered in 
parliament is a very modem practice, and certainly 
a breach of the privileges of its members ; and as it 
may at any time be prohibited by the enforcing of 
the standing o^er of the honse, printers of news- 
papers ought to be very careful^ lest, by their mis- 
conduct, they should deprive us of a daily indal> 
gence, which we are very apt, erroneously, to 
r^ard as one of our inherent rights. 

The reign of William III. is the period to which 
we often ref« the consummation of our liberties, 
without duly considering how much they have 
since been enlarged ; yet we find, that on tlie 22d 
of April, 1699, a committee of the house of com* 
mons, ''Resolved, ih'aXthepfublishing the names of 
^ the members of this hausCy and rejecting upon 
'' themy and misrepresenting their proceedings in 
♦* parliament, is a breach of the privilege of this 
•* house, and destructive of the freedom of parlia- 
^' ment ! ** And on the 26th of February, 1 70 1, it 
was resolved, " that to assert the house of com- 
" mons have no power of commitment huA of their 
'^ own members, tends to the subversion of the 
'' constitution of the ho^ise of commons ; and that 
'' to print or publish any book or libel reflecting 
" upon the proceedings of the house, or any mem- 
** her thereof, relating to his service therein, is a 
*' high violation of the rights and privileges of the 
*' house of commons." And lord Camden declared 
in the tase of Mr. Wilkes, " Tliere is no difiereuce 
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** betweai the two houses of parliamait in respect 
" to privilc^.'* 

In the house of commons the speaker cannot 
vote, unless the ngres and noes be equal, and thai 
his casting vt>te decides the majority : but in the 
house of lords the speaker votes with the house; 
and if the contents and non<onJtents be equal, the 
non-contents have the effect of an absolute majority. 

The commons cannot proceed to business unless 
there be forty members present ; and to insure a 
full attendance on any particular occasion, the 
house is frequently ordered to be caUed over upon 
a certain day. 

Two peers, however, {resides the speaker, are 
sufficient to constitute a house of lords ; but it often 
happens, that an order is made for the lords to be 
summoned. 

The business in parliament is preceded every 
dfty of its sitting by prayers, which are read to the 
lords, by the junior bishop ; and by the chaplain 
to the commons, in the lower house. 

To bring a bill into the house of commons, if the 
relief sought by it be of a private nature, it is 
necessary to prefer a petition ; which is pres^ited 
by a member, and usually sets forth the grievance 
desired to be removed. And if the petition be 
founded on facts, that may in their nature be dis* 
puted, it is then referred .to a committee of mem* 
bers, ^vho examine the mattl^r- alleged, and report 
it accordingly to the house; and then (or otiber** 
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vrise^ upoti the mere petitkm), leave is pmn to 
bring in the bill. 

With respect to public bills, they are introduced 
by way of motion to the house^ without any pe* 
titioo; and it is usual, first of all, for a member to 
give notice of his' future intmitioni to move for 
leave to bring in his bilL 

Acts of parliament were first introduced into the . 
house according to the modem custom in the reign 
of Henry VI. all bills drawn before that time being 
in the f<Nem of petitions. For it was long after its 
creatkmt or rather s^aration firom the barons, that 
the hotise of commons was conscious of its 6wn 
str»gth and dignity. 

When leave is given to bring in a bill, the per* 
sons directed to bring it in, present it in a com- 
petent time to the house, drawn out upon paper^ 
with a number of void spaces, where any thing 
occurs that is dubious, such as dates, penalties,, or 
sums of money to be raised, &c. which is, in &ct» 
only the skeleton of a bill. 

When a private bill begins in the house of lordsy, 
it is referred to two of the judges, to examine into 
the ikcts, to settle all technical proprieties, and to 
see tiiat all necessary parties consent. The bill is 
now read ^^st time, apd at a convaiient distance 
a«0€afi<f; and after eadi reading, the speaker opais 
the substance of the bill to the house, and puts the 
question, whether it shall proceed auy fiurther. 
For the introduction of the bill, as well as the bill 

H 
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•its6lf'ih airits d(iflfererit Stages, maly be": opposed, 
and if the opposition prevail by. a daajority, the bill 
*ithiist be droppfett Yorte&ifr session. 

After' tfie feecoii"d'i«4dfti'g, tUeUMi^tdimitlei; 

'tlhat'is, referred tb'a fconimiltfee, 'wbl^Ii*it^sc^ected 

by the house iltiiHAffkirs Of 'ikhiaAl'M^t«ts"bat on 

a bill of consequence, th^Miis^ v^tApeJit^dtiniB 

V a cbmtaittee'of *ftei?^h«le1idttSe, 'tXftl4silinf(^f all 

'Its m€lAibe*s. Thfa'is' effected fey the"«p«tkei's 

qiiiArng-' the chSir, "ivhidi'tftMher m^ifibw »: ip- 

•pofclte to t^e, *WhV is fttjied tjliairtflah of Hie 

'cotoflttitfee. tn this ' •com'mitttee the speaker may 

sitj'debate, and V6t0 a^ a priv«e noetnber. 

In the committee the bill is-dlsen^M, cUane by 
cliiuse, aW(^ridffieiits^i^iaae, the^bhfflks filled '^up, 
-jiiftf semetiifa^'th^ bill* n^Vlftbdelfed. -The durir- 
nlsta'h&n^fvpd'rts if toihe1««w»,'^fh Sddi ^end< 
'iiienfe'is the c'omrifittfeef hive Yiiad«;''and" then die 
Tioiise 'rS-<*dn^ders th^'whdle'biU; 'dhd' «wf iqaestion 
is 'a^in']f)nf*W|)6n every elaft^e'sOtd'athefldment. 

When the house has ^eM^r"dR«agfreedtQ the 
lainendmeiits of ' the ' conliia^^K^, "iUfd '%«imtitnes 
*iidaed'new'ofifes''of 'it^ <«fii,^thef W!l i^ordered to 
loel^hgfSsied, •br'Viittttiiri a'^i^tHteg >^0S8 hand, 
'iiiibn dh6 or more long tons"l!>^p^(rdtItientsttred 
together. 'Wh'enniiis^ls'a^Hie/'thelMU' is read -a 
>/«><? time; addfiir^ef llitfdia[dtlientsth« 'Bobrmtamee 
made to "it. ^4^ fcfaitsfe^ ftay l»e evten-ndw'addrfd 
to '<he'bni,'but tliisniuist be doiie By taelSng- a 
sepal-Site piec^ ofpai^hMifeat to it, ciittedxi fikfer. 
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tthe »IhI\; i^$l:i)9bik^ it.up in hisrhandji, -.putsthe 
.#|jtt9ijti<V lxt)l^tI)<r:^.<1)iU4a)Mll./»a>. if this .be 
.i|gQ»^ .10, r^e-itttle tpitis dwn'^tkd; 9nd<»e 

of the members is directed to-cany. it- tot the^lonis 
ifyc .-^thj^k* jq^KPOiTSDoe. xEbe rro^nber «i)ieii goes, 
^tten^.jby .4^t!WaI >Qtiiens,: to theibar.of thei^ioose 
.«f V^lds^lM^tiMfeiiieliTentthalHlLk) tbeispspiealUHr, 
- M'Jbio q(MMs jdqwii: ftsmhjsf chair, /caUed>the>wo<ll- 
im?k,'tio e@«(9i^e it Hqpeitg^Mssitl^ough thersame 

$^r9fi '(fi?^^pt^<SCigr99Wg}.ei9: in ■ tbe^qthert h«a«ev if 
{l«j^t«d> fio ^r^r:iMt)ceistak«aof >it. Iftthe 
tltK^ Hge^^loihe ;Hil> (tfi^yt swdnft neasage^to-die 

o^mmm, chiy two masters in .ehaacery, sa^Hg, 
•ltot..l|i^ )lH!^e -ifigQii^tlO: the same; and »1iie':-bin 

i#«mQQ4m^|s itfifit. . JBj9t iff iWfty iMocndraents foe 
fjnufli^j^fii^ me^ MpilrfH^ tb^biJitJb) the eomaoas, 

JpX 4iiieir,.<5«i?!CWiep*ce;cliife<^»W:*be)««mi^ not 
()fn»Mi»t,tOv^e <fi#eQd|aep>$s, ^ ^Mt/igraMe.tanally 
j|QitliwirM)^tiEefPiDein^¥i»^4^|>«t0d by.«aohJu»use, 
r.0(«u]w«^tii|ej#%!i^c«;{#ndi iftbothipAitie&ramain 
iMll|e7(i;^le,.%i J^Metlosjt. 

: -IWwP^feetQoiWIMIIsilglJ^erto !tb&. amtnimeMW, 
.^)Hll»ji|s^|.M^:tq^Q^i)iis,79^HlL» newigeto 
tAP<]^iDtiA<IPft^,tliPiWv))l|»: lotd the«iim<» finmssare 

/Al^ <Vf pfi4^Ftittfj Ebo?(rey#r„ ia ,firs^,aghed by the 
>JliWSi jsnd , Ih^arfmd .4if«e < only . on ..eaoh:- htwse, 

-»fiKboM.fA}^!QigMme:$>r m u flndinwi t 
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yfhlen the bills ha^e passed both houses, they 
are always deposited in the honse of lords, to 
wait the royal assent; excepting biUs of supply^ 
which, after passii^ the lords, are returned to the 
house of commons. 

Hie giving of the royal assent to bills is a matter 
of great ceremony ; and may be dojie, either by 
the king in person, or by commission. In the 
former case, the king goes in his state coach, 
drawn by eight Horses, to the house of lords, 
where he appears in his crown and royal robes ; 
and, sending for the commons to the bar of the 
house, the titles of all the bills that have passed , 
both houses are read ; and the king's answer is 
declared by the clerk of parliament, in Norman 

V french. His Majesty is attended by the great 
oAcers of state and heralds. A seat on the right 
hand of the throne is preserved for the prince of 

. rWales. The other princes of the blood sit on the 
left hand of die king ; and the lord chanceDor 
upon a ck>8e bench, removed a little backwards. 
The viscounts and barons face the throne, upon 
benches, or wool-packs^ cov^^ with red cloth 
or baiae. The bench of bishops runs along the 
house to the h& on the right hand of the throne ; 
as that of the dukes and earls does on the left. 
The chancellor and judges sit between the barons 
and the throne. It is generally tiiought, that the 

' house sitting upon wool, is symbolical of wool 
being formerly the staple commodity of the king- 
dom. Upon solemn occasions^ the lords appear 
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in their parliamentary robea* None of the coqh 
mens have any rabea, excepting the apeaJcer, who 
wean a long black ailk gown ; which, when he 
appears before the kii^, is trimmed with gold. 

When the king consents to a public bill, the 
derk declares ^ Le roi It vendj* '^The king wills 
'« it to be so;" if to a priTate bill, ''Sirit fait 
'* comme U est desirij'* *' Beit as it is desired/* 
* A money bill is carried up and presented to the 
king, by the speakar of the house of commons ; 
and the royal assent is thus expressed, '* Le roi 
*' remercie ee$ loyaks mjets^ actepte ieur heMvolencet, 
'« et mm le veui^' ''The king thanks his loyal 
'' subjects, accepts their baievolence, and wills it 
•* flo to be." 

FcHT an act of grace^ which begins with the 
royal assent, the clerk of the parliamait thua 
pnmounces the gratitude of the subject, " Les 
^^prdatesy seigneurs^ et eonmonsemce-preiefUpar* 
^ Uament asaemUiss, em nom de touts vaus amtree 
'' siffets, remercient tree kmmbtemetU voire Mugeet^^ 
'' et prient a Dieu vaus dofmertnsant^bemievie et 
'' langue^ ''The prelates, lords, and commons, in 
** this presMit parliament assembled, in the name 
^ of aU your other subjects, most humbly thaidc 
" your Majesty, and pray God to grant you in 
'^ health and wealth long to live.'' 

The royal assent^nay also be given by commis- 
sion ; in that case the king grants letters patent to 
certain lords therein named, under his great seal, 
signed with his han4 <^d notified in his absence to 
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hdtti h0U««lr iHMlflbled' 40g€tiltt|r iff tto lldvm cf|f 
pi»^. yfhm th^ royid asMntv fir ^Ouefm^m i« 
^vefi tb'ft bitf, ftiea it beotttfteH' (tt aM ()f p«ifB> 

tiHoti^ ffo#^ of rejeethlg «Af bill, d^ ^ iwif 
K6«is^' of patfitsinMiiC tffijo^y ^ eM ft if Mid^. tttiif 
queen Efizab^At oasrti^ t&fd prtttkgl^cto fta^- arttf 
li^tive «!( 6»6 tiitf^ fmf-tS^M WL^ llMt Mac! 
pas«t^ Wii ho«Me». Ttt« iMf Itevft: iY» r<ffA 
cKss^irt wad ^V((»S «($> a bill, ym m tlU^ ;fl9bf 1699^ 
yif^ ftkij^ WiHidHfi III. «»fiMMl «^ flM tlMT bUr 
i^ trfefiiAAai ^ii8iAI«»ts itkfo a TaW^ aNhMgll MM 

In refusing his assent to a bill, the kiii^ ftifftltO^S 
fh^ ^lifl^f la^tsagiB, " L$ fdi ^atftMrOi"^ ** t^e 

ducfa; (biH, b^fig <tee itcMiHiiary ibriBt tinrn^ 
<m6h ^€fy KM liMMt pftss before it can lMf» th« 
§Sf6e 6f ft hiW; it te iafpos«bler that tb« people at 
W^S c»a htf t^m hf mrphi€i for tbere i« oot 

My iime ^m^ tw th« i»efBb^» to ditcittr 

«t^if ^^ect d6iib«nif%in tl»6 hd«ae, btit aitfi- 
A£ltf appMutHty' «ffo/(lM M) tb« pMpl« otit of 
^6di% WpiMofi flgaiftSt M^ iflMittrd Wkicb thejr 
iHkf t^xtt0¥k Will b6 irgui^H^ to th^ faSteilMtft. 

JFormal promutgdiiM Of iak^kb^ fl^iMfMf jr 
fO gli^ It ih^ ftttte 6{ licir ; be^tttiM €ff»f AM is 
Siip^s^d fd be present by h)» repras«DUitite6, at 
ite m^ltiilg. :btit (!6pi«!i of HbI« UlUfcUy piinttd at 
the kifig^ pf^, «ttd irailsttfitti4 to the <Aii«f 
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^«h|cKi|i was ^nactq^. Thf. Hinj hjqjSli^ 9^ftiB9t 
dispense with any E^ftL ^tiit^ "^^fWlt 99^581?* 
of p^liSfliifint An ^ct^Qppsi^^el^\^^^ 
^,biju4^«erj.sulwectip^ ^^S?^*^f H?flS 

Ifiyoa^l^ if "janfiedi thereii^ 13.1^ IHsJ^ ^^u^tboiji^jf 
^tffQik, Qfuctb, ipthich tbii^. kiD^om ajcIuiQ^j^i^(^i(. , 

By the authoni^ of^ ^ijh b>ojjp(f, die.p^ijrliauiejfit 
WL^^^VjTHfi^^ ®v^r^ day. By. Y^^^ ^pthing^ more 
is. iQQii^afit tHap a. coijififiu^n^e. o^ t))(^.s^9^fi froo^ 
94^ day. to^ anqther, Sjam^in?.)^ ip^t^f?^ ^' ^? 
^^ijo^eid % a f^iitni^ht tQi^ethei;,; a^ at the 
Chrisi^nas and £as^ hol^y^^ 0^ upon any other 
jf^tiffni^, opG^op, Bji^t the adjoijipqgfient of one 
hpuse does ijiot adjoiupu tlpie o^ec \ ea^h, acting by 
^9. ^wn authority^ 

The kingli^Sy prpperly spea^king, n^o power to 
^4h>9i;a ^^ parliajQ^ut; b.ut whenever he signifie$ 
*his pleasure that both houses should adjoiu^ to a 
^e^'tain day, it i^ \^ual[ for both lor^ and commons 
to oh^jtl^fi king's w^l^ because a refusal would 
cer^lj^in^y ^ foi^owe^ by a prorogation. 

A Proraga^ioHj is the continuance of parlia- 
Kient fvojn one ^e3sion to another ; as fin adjourn^, 
ment is of t|i* session from ds^ to day. The par- 
liapaent is prorogued by the king's authority, 
«xpres$ed either by the lord chancellor in his 
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lAt^uesty's presence, or by cdmminion from fli« 
crown, or sometimes by proclamation. In either 
of these ways, a prorogation pnts an end to the 
session; and the bills which had been be^n, bat 
not finished, must be resumed de novo, in the next 
session, and go through all the same forma as at 
tint, before they can pass into laws. 

A dissohaion, is the civil death of paiiiamenti 
and is effected by the long's mRy expressed either 
in person or by representation. The king only has 
the power of dissolving the parliament, because he 
has the sole right of convening it. 

It would be very dangerous both to the king and 
the constitution, if the two houses of parliament 
had a right to dissolve themselves ; for then they 
might choose to become perpetual. This was 
actually the case in the ieiga of Oharles I. who 
unguardedly passed a bill to continue the pariia^ 
ment then in bemg, till it should please to 4mso1v6 
itself. The consequence was, tiiat the king fell a 
sacrifice to the inordinate power he had unad^ 
visedly created, and the whole government waa 
subverted. 

A dissolution of parliament takes p^ace also at 
the demise of the crown ; but the parliament in 
being continues for six months after the death of 
any kmg or queen, if not sooner prorogued or 
dissolved by the. successor. Should tiie parlia- 
ment be adjourned or prorogued at the time of the 
royal decease, it shall nevertheless immediately 
fiissemble. Or, if ihere be no parliamrat existing 
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at the time, the members of the last parliament 
shall convaie, and be a parliament aga^l• And 
as dang» m^ht arise from the kingV prerogatira 
of perpetuating the parliament, a dissolution of it 
necessarily takes place, likewise, by time. 

Form^ly, the parliament was triennial; but 
now the period of its \pgBl existence is seren years. 
This alteration was effected by statute 1 Geo* I. 
ch. S8» in order professedly to avoid the frequent 
reciin'ence of expease at elections, and to preserve 
the peace and security of government, just then 
recovering from popish rebellion. 

A dissolution, of parliament affords the subject 
an opportunity of shewing his disapprobation of 
his representative, by refusing to send him again 
to parliament ; or of expressing his satisfistction oT 
his conduct by re-electing him. And the repre- 
sentatives knowing that a day will come, when 
they shall be obliged to appeal to the voice of the 
people; and that they themselves are equally 
bound, with their constituents, by the laws they 
pass, will naturally be careful to enact none but 
what appear to them to be equitable, reasonable^ 
and salutary. 
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CHAP. VJIL 
OS THE EXECU^VE POWER, 

Ik baa ^Iraadyr been, obeecvodi tlMA a^ nlntmg 
imtoxm iiL tbe Englbh cooititotipii^ i^L tfa» ^q^a^^ 
tioa o£ thio execiiti;re, fy^m ik^\^B\f^m 9W»&ii 
ftDdthat cQ&fiequ»oe8 extramely^beofifioiial ^ thi^ 
people, result from the depoutkig o£^Uia axK^ciMira 
ef tjbe> laws kk the handB c^aiii lodiJvjiiiiaL If' the 
Mceeutnre aBi^horky w^m lod^d in tiud faapdi^ of 
■10^ persaoft thaa oae^ a diversity (4 opipim 
vouUt oftea an^e; ajui iiidecisio9» d^^ay* a^d 
an4 danger* oMsequeati^' ensite. A fiilagQatiou » 
tbehea^* would necessarily ps^is^iibe m^nbf^ 
aad ultimately destsoy tha Kery life of th^ Body 
Foli^ Tlie late experiflQ^eoit in a ne^Ui^ouwg 
nation of an executive direotory, compps^ of 
several persons, may serve to shew U3 wh^t gKtajt 
miseciea cotp^^ ifipoii. a land whm /^ many are tibe 
*' princes thereof* 

The general consent of the people, evidenced by 
by long and immemorial usage, has vested tlie 
executive power of the l^nglish government in the 
person of the king or queen ; for it is indifferent to 
which sex the crown descends. 

This consent of the people, however, is not to 
be so understood, as though there really ever were 
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df ttar iBicanob matt together to*« ekdaie ^eir :ttini^^ ' 
there being no traces of ?Lia^mA emevA ito^ MiT' 
laeSbmy. AaSt HxHioui^ thi9 cHmi» qfth&penplm is 
a fammrite ai^ticfci' in^ like eriied'Of^SHMi^ spacofeatti^ 
potilimiis;^ ieis aiNnidObaertaiiH that the fltet B«v«r 
wasted in anif comitr^ snice the wovhl begon. 
K^Mirii^ at least, is i«(ii€r from tfie tftmih, tiiaii' 
daft fte CKsntm so hcMby Ae Icing of Biighttvl. 
ifc does V0t coMst vfiSik H^ Umife ef^ tkk work 
tt^ enter into» en^q^uiries vepecting tile origin of 
govcraoMnte in genei^ of of' Ae Englisb govent* 
nusnt ib partictikr. Tlie mbject is eoHfessedrjr^ 
iimdif^ m nmcli obsefurity ; and after tit tkat has 
iMen, Or can be said, respecting it; tbe best sola- 
iMn of the difficulty is given in few words by an 
msfAied wiiler, wbo» affiamad: that ** the powers that 
•^ i», axt ordsmied of God.'' l>e probabSity ii^ 
tibat the earliest govemiBeiits wete tiniTersafiiy^ 
monarchies ; that the wisest, most upright, or 
bivfeat Bflb obtained the ruling power by the 
genenA consent of the comroidnity ;* and ^»t th^ 
titte of king, was that by which the diief governor 
IB evoy nation was originally distingnished.f But 
whatever the drigm of our government may have 

*^Omiies aiitiqa» gcntai xegibiii quonilam panienuit. Quod 
gam imperii prinam ad honiiies jiistusimos et sapMDt^uinw 
deferebatim 

Cic. dc Legibus, Ub. 3. 

i Reges (nam in tons nomen imp^i id primum fUit.)— 

Salittst. Ben. Catil. 
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been, the king of Great-Britam is, at thb day^ 
king by a fixed rule of silceessioD, aeeordmg to 
the laws ^kis comitry. 

Beyond all controTer8y» the English government 
has beai monarchial from the remotest period of 
its existence. That the ro3ral office has always 
beai hereditary^ and not deethe^ has nerer been 
denied but by the republicans, who bdieaded 
king Charles I. They, indeed, asserted theinar 
limable right of i^e people to elect their supreme 
governor; and soon afterwards, witii great con* 
sistency, the crown was offing to Cromwell, by a 
house of commons, convened by the sole authority 
of the usurper. But the title of Cromwell himself 
to the supreme power, rested merely upon the 
instrument of government, which was drawn up 
by a council, consistii^ only of his general officers. 
What share the people had in proposing to make 
him a king, may be seen in the histories of that 
time. 

In 1656, Cromwell summoned a parliament; 
when, not trusting to the good-will of the people, 
he used every art to influaice the elections, which 
he had new modelled, in ordar to fill the house with 
tliose who would be devoted to him. But after 
all hiB precautions, he found the majority would 
hot be favourable to him ; he therefore placed a 
guard at the door, and no one was permitted to 
enter the house of commons who did not produce 
a warrant from his council. This packed pariia- 
ment voted a requnciation of all tiiile in Charier 
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Stuatt, or any of his iamily; and at Ittiglh^ on 
the motion of ald^rnan Pack, one of the members 
for London, passed a bill for inyesting the usurper 
with Ihe dignity of king.*-*So much, then, for the 
ciai^ of the people. 

The grand fundamental maxini respecting the 
right of succession to the thnme of England and 
its dependencies, is, '^ that the crown is, by com- 
'' mon law and constitutional custom, ker^ditary; 
** and this in a manner peculiar to itself; but that 
'' the right of inheritance may from time to time be 
'' changed or limited by act of parliament, under 
^ which limitations the crown still continues he« 
" reditary," 

The crown of Ei^land is hereditary. Not that 
a divine rights to the throne is intended ; for a 
hereditary succession and a divine right have no 
necessary connectioki ; as may be seen in sereral 
of the kings of IsraeL The Jewish estaUishmrat 
was peculiariy theocratic; and the kings of that 
distinguished race were,. in a literal sense, the 
** Zsords anointed.*' But the rulers of all other 
nations have been, and still are, subject to the 
gmeral'and ordinary dispensations of Ditrine Fro- 
vidence* 

The hereditary right to the crown, acknow« 
ledged by the laws of England, originated with the 
wise founders of our omstitution, who preferred 
making it a hereditary rather than an elective mo- 
narchy* Their policy has obtained the general 
consent and an established usage; and conse^ 
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,iq^mllli\ipttmlda^ ike nmmi, 

tiUimpmittenamBi hMsMlmhaoBtditmyts^^ 

3]ttanitieaft totisndan|eer*tliefJQs:eix»ef3^^ 
pies, an elective monarchy wQiiUiliesmott firaanr- 
'idbleito 'ithe iliheititts 6ftthei«il]geetj;dbtQ^^ 
.'4iio^Baitai>lQ.pefwn' vrould, prdfadilyv ruiider MKh 
udnofllsteiieM, be.diiMtfti'to 'th.6'4n]|weBn& «utlip- 
Ytfty. .dBMU;t]ibe:«9|ietieiteeQf;aU.t8ig^ 
^-i&fBtyitQiBmAamtetwamy <i]mtpQpi:^aitek«ttiMStare 
ijLBaraidiUjy . attenkkd -with .grMt iincMiemittce ; 
^^okI tltetuBihieuiiiliieace, anibitkm» pmcer^oand 
^dftee^^^riUy afaM^stJthra^^^pMwiljMcr MtrtitefQiid 
integrity. ^ ' 

* lAM the.iEUct«» aasnreilMnii (mmiMstovy, tthat 
ttbe eleelUns^of the .•ancmlt wipen&l gMemtrs 
^<fy€pe^iinifgOTaliy::tcc6uipau ^ .iwtb Arfo^dahediMtd 
ionrier. ritis.trw, (tiflit thenraeedDDDcberaLifii^h 
'mai^JAtammi:'Ti}^^ been selected'Hi^ kK 

xiuSltyrsaiid 8km^hin-:8iBee(bem«idber9ef: mferrs 
iim$ liieen ;ilinuiifihed ; ,y3et^the.'devltitek cif iMttse 
'odective pnneeslio tfieithriKie, .feuoMrly niMd. the 
)dlitter iwaters of^jdificonteit aBdtaedtliofttii>.aiai 
^:Mt]«Mgtlidgkt;i8nidM7^^ 
proportion to the jfall of the fountain froBfiottfaich 
4hfr^:floMB8d. .'JSatiwhAtiB%^ahman»')«bodia8 wit* 
^natmad KheiaeeBesjDfrxiotiAnd vaoimAoiniAkhiBre 
TnHiKtrd it tbir rirrtimr of i n pn miiiBliifr iitfmr- 
^JinudO^i^ilkiioicejoicatha 
^xswmsL iftmBKhaA^mxt^miik rjdf xonakilatitionalLjnQpi- 
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iifiivers|Bi»;Aad^peF^^ and 4liSttfk^^y; t^e 
peaeeand freedom of the^ state -am preserved I 

Tbe ptrt^lar mode of kihentaiieeta the .croxm 
c%>]Teq>0iid8« ia g^aeral, \ritbt)iefettdal4eBoeiit» 
marked out by the commoulawm^he vitoeeseiDa 

cThecroM^BdesceadS) lm69[Uy,tto-thje;48Sueof>tbe 

(m^iBg mo^afch, as it.did irom king John to 

-Riehalrd U. thvo^h j^ itgufor fiueeessioA ^«ix 

^neratiiw^. Tb^ jpjg^t of p^mqgeaitare aaiOQget 

the^inctles, ^aiid of tbeiii^lef ii^iprefepenpe to't^e 

fanales^ is al$o a cCiastitutieoal'FuIeln the descoit 

of the ctoytn. fHiuft: Edward V. took the crown 

in prdereAceto Richard, kisyoai^er brother*, and 

to EHzabeih^-his eldersister. Upon faikire of the 

thale fine^* thd ^rofwn^ dtec^teds- to the eldest of the 

^femide isfifue, aodthehc^rs of h^r body lawjfnlly 

b^btten ; .and Mdt jointly to th^ fbmalo' issue ^f 

the same degree, as in common inheritances. 

This desceat of the cro^vn to the female line in 
^ure ef the male issue, is an ancient British ous- 
tom. 'Fdr our fotrefisfcthers w»a often led to battle 
by^Wom^y 'Ad 4hey paid no- r^ard to sex ^th 
itepect^tO'ttfae individual who administered the 
• exeevfvre government.* 

Thenloctrin^ of representation likewise prevails 
in 'the^ ^beent- of the cro!wn, as in other inheri- 

* Yoadica generis regii femina duce (neque enim sexam ia 
imperils discerniibt) sumpsere tniverai bellum. 

"Tacit ia'Vit.'A|pricol«, s. xvi. 
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tatice8;i!iu»Richard IL succeeded fai«grftiidfii4iier^ 
Edward III. in right of his father^ the black prince; 
and George III. took the crown oh tiie demise of 
his grandfiither, George 11. in right of his father, 
Frederick, prince of Wales, and each to the exclm- 
sion of all their uncles: 

In the event of feilure of lineal descendants, the 
crown devolves to the next collateral rdations of 
the late king, provided they are lineally descended 
from theroyal stock which on^nally acquired the 
crown. Thus, Henry I. succeeded to William IL 
John, to Richaxd I. and James I. to Elizabeth, 
being all derived from William the Conqu^mw*. 
And if there be no kinsman of the whole blood, a 
relation of the Ao^ blood will undoubtedly suc- 
ceed to the throne ; as was the case with Mary I. 
who succeeded Edward VI. and of Elisabeth, who 
ascended the throne on the death of Mary; all 
being the children of Henry YIII. and each fay 
diflferent mothers. 

The doctrine, however, of hereditary r^ht, by 
no means implies an indefeoMle right to <he crotnt 

The pariiament consisting of king, lords, «Dd 
commons, has the power to defeat tiiis hereditary 
right, and exclude the next heir, by enacting the 
inheritance to descend to any one else, wheneva 
it thinks fit. The constitution has lodged this 
power in the supreme l^slature in order to avoid 
the inconvenience and distress that &€ whole 
nation must experience, were an idiat or hmatic 
necessarily to inherit the throne ; and on the other 
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hand, to arert the miseries that must accrue to the 
reiguing monarch, at all times, were any such 
authority expressly confided to the people, who are 
so liable to. be influenced by caprice^ andhurried 
on by the most ungovernable passions. Hence it 
is plain, that the En^ish constitution disclaims all 
such political theories, as a rights inherent in the 
peopkf either to choose or to set aside their king^ 
This is clear from the bill, called, the " Declaim- 
*' tion of right;" in which the lords and commons 
consider it, *\ as a marvellous providence^ and 
*' merciful goodness of God to this nation to pre- 
*' serve*" king William and queen Mary " most ^ 
^* happily to reign over us om the throne of their 
** ancestors^ for which, from the bottom of their 
^* hearts, they return their humblest thanks and 
** praises/' King James IL had broken the legal 
conditions of the compact of sovereignty ; and by 
abdicating, had vacated the throne. But the two 
houses, in the bill of nghts, did tiot thank God 
that they had found a fair opportunity to assert a 
right to choose their own governors, much less to 
make an election the onfy lancfid title to the crown: 
but on the contrary, in order to exclude for ever 
flie doctrine of '* a right to chcKMse our own gover- 
*' nors," a subsequent clause of that immortal law 
just mentioned, declares, that ^ the lords spuitual 
'* and temporal, and commons, do, in the name of 
*' all the people aforesaid, most h^bly and faith* 
'^fiilly submit themselves^ their heirs and posterity 

I 
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^^f^t ever; and do faithfully promise, that they will 
*< stand to, maintain, knd defend tlieir said Majes* 
^* ties, and also ihe linfitatian of the crawn, hereiq 
*' specified and contained, to the utmost of their 
" powers." Is it not, then, very surprising that 
any sensible person can infer the doctrine, of '' a 
^ right to choose our o^vn governors," fix>m the 
revdution in 1688? since if we had possessed it 
before, it is clear that the English nation did at 
that time most solemnly renounce and abdicate it, 
for themselves and for all their posterity for ever. 
Our ancestors wisely consid^ed that howevar spe^ 
eiously the abstract principle of such a right might 
appear in theory, it could never in the nature of 
things be reduced to practice. 

The true spirit of our constitution,, not only in 
its settled course, but in all is. refvolu^ns, is, 
hereditary succession to the reigning monarch, whe* 
ther he obtained the crown by law or by force. 
Hence, in our laws, the king in his political capa-* 
city is said never to die; because he lives in his 
successor ; although like other men he is naturally 
mortal. 

The r^ular inheritance of the British throne has, 
indeed, been often changed and usurped by firaud 
and violence; as will be seen by a short historical 
view of our kings. But the beautiful feature of 
hereditary succession marked the infimcy of our 
government, blopmed in its manhood, and is inde- 
libly graven in the wrinkles of it& increasing age. 
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It is now timig to take, historically; a cmuUlMtiatud 
view of the rojfol title to the crown of Englaad. 
Egbert, who was the first king of England, and 
last of the Saxon heptarchy, was king of the West 
Saxons, by a long and ijpinterrupted descent from 
his ancestors! of above 300 years; and united the 
hqptarchy in one monarchy under lum in the year 
828. How his ancestors obtained their titles, it is 
in vain for us ta enquire, since there are no docu- 
ments that will satisfy such political curiosity. 
So it was, that Egbert became sole monarch of 
England, partly by the consent of the other six 
kingdoms of the heptarchy, and partly by conquest 
over them. 

From Egbert, the crown descended regularly 
for two hundred years, through a succession of 
fifteen princes, to the death of Edmund Ironside, 
without any deviation or intamption; except that 
the sons of king Ethel wolf succeeded to each other, 
without regard to the children of the elder branches; 
and alsa that king Edred, the uncle of Edwy, 
•reigned about nine years, during the minority of 
Edwy, on account of* the troubles of the times 
But when of age, Edwy i^sumed the reins . of 
government 

At the death of Edmund Iroxiside, Canute, king 
of Denmark, obtained the kingdom by violence, 
and a new family possessed the throne. Three of 
his heirs succeeded to the crown, and on the 
deetth of Hardicanute, the andent Saxon line was 

18 
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restoted Iti Edwsird the Confessor, who was the 
next of kin then in England. On the decease of 
Edward, Harold IL^ usurped the govemmoit; for 
Edgar Athding, the grandson of Ironside, was the 
lawful heir. Harold being defeated at the battle 
of Hastings, was dispossessed of the throne by 
William the Conqueror. Robert, the eldest son of 
the Conqueror, being duke of Normandy by his 
father's will, was kept out of the possession of the 
crown of England, by the arts and violence of bis 
brothers, William U. and Henry I. who succeeded 
tiieir father. 

The real heiress to Henry, was his daughter, tlie 
empress Matilda; but Stephen usurped the throne, 
havitig only the feeble title of being grandson to 
the Conqueror, by his mother's side* 

Henry H. the undoubted heir of the Conqueror 
after his mother Matilda, and also lineally descend- 
ed from Edmund Ironside, the last of the Saxon 
hereditary kii^, succeeded Stephen. 

Henry was succeeded by Richard I. who dying 
childless, the right vested in his nq>hew Arthur, 
the son of GeolBry, his next brother; but John the 
sinriving brother o^the king, seized the crown, to 
the exclusion of his nephew ; the doctrine of repre- 
sentation being then not clearly understood* 

Henry III. who succeeded his father, king John, 
had an indisputable title, for Arthur and his sister 
Eleanor both died without issue, and the crown 
descended from Henry to Richard IL in a r^ular 
succession of five generations. 
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Richard II. resigned the crown, which was 
taken' possession of by Henry IV* who was the 
son of John of Gannt, dnke of Lancaster, fourth 
son of Edward III. His title, however, was not a 
just one; for Lionel, duke of Clarence, third son 
of Edward III. left a daughter Philippa, from 
whom descended the house of York. But Henry 
having a large army at diat time at his command, 
asserted his title with effect And by statute 7 
H»ry IV. ch. 2. it was enacted, *' that the inheri- 
*' tance of the crown and realms of England and 
*' France, and all other the king's dominions, shall 
^' be set and remain in the person of our sovereign 
'^ lord the king, and in the heirs of his body issu^ 
*' ing/' By which statute, it is obvious that the 
title of Henry appeared at that time very doubt* 
ful ; and it is equally clear, that the king and par* 
liament had the right of changing and limiting 
the succession of the crovm* 

But '' the bediming of strife is ba when <me let* 
*^ teth out water." No man cmi tell when a river 
breaks through its h^nks and rushes from its 
accustomed channel, what devastation it will occa- 
i^ion. The usurpation of Henry gave rise to the 
contest between the houses of York and Lancas- 
ter ; the princes of which, like Sampson's foxes, 
spread, by their jarring interests, desolation and 
misery throi:^h the land fer several subsequent 
generations. 

Henry was succeeded by his son and grandson, 
llenry V. and Henry VI. In the r«ign of ^is 
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weak ptqice, the house of York asserted its dor- 
mant title; and after intestine war and bloodshed 
Ibr seven years, at length established it in the 
person of Edward IV. 

In all acts wherein Edward had occasion to 
speak of the Henries of the house of Lancaster^ he 
calls them *' latdy in deed not of rights kings of 
^ England ;'* and hence first arose the distinction 
of a king " dejure,** and a king ^^de factor 

On the death of Edward, the crown descended 
to his eldest son, Edward V. who, with his brother 
the duke of York, are generally believed to have 
been mardered in the to^er, by order of their 
uncle, Richard, duke of Gloucester ; after he had 
ipsiouated into the populace, a suspicion of the 
bastardy of the two young princes, and of their 
sister, Elizabeth, to whom the crown by r^ht 
devolved, oh the death of her brothers. But the 
wicked and unnatural uncle usurped the govern- 
ment, under the name of Richard III. He en* 
joyed, however, the fruits of his villainy a little 
more than two years, when his tyranny excited 
Henry, earl of Richmond, to assert his title to the 
crown. Richard being slain in the battle of Bos- 
worth, Richmond' took possession of the crown by 
the style of Henry VII. although nothing could be 
more preposterous than his claim; for h^ was 
descended from ti natural son of John of Gauijt, 
whose own title \aA been exploded. Henry, 
however, was confirmed in the throne by an act 
of parbament, in the first year of his reign. But 
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the right ctf the cro^m was nodcmbtedly in Bliza- 
betby the daughter of Edward lY . This priticess^ 
the heiress of^ the house of York, Henry married, 
in 1486, and thus settled the fierce and bloody 
contests between the two families. How myste- 
rious are the ways of God ! How often does he 
overrule 'the wickedness of man, for the accom- 
plishment 'of the greatest benefits to the world 1 
Had it not been for the atrocity of Richard, ^is 
nephews and their hdrs Ivould have reigned ; and 
probably flie horrors of a civil war been much 
longer protracted. Or had he conducted the ^ 
affairs of government with justice and moderation, 
instead of wearying out the people with oppression 
and tyranny, so monstrous a title as that of the 
earl of Richmond's would never have been asserted* 
But having succeeded in his pretensions as the 
heir of the house of Lancaster, Henry married 
Elizabeth, who after the murder of her brothers, 
^became the undoubted Iieiress not only of the 
house of York, but also of the Conqueror, the 
common royal stock. 

Henry VHI. the issue of this marriage, became * 
therefore king, by a clear and indisputable heredi- 
tary right; and to him his three children suc- 
ceeded in r^ular Order. Edward VI, following 
his fiaither, was succeeded by his two sisters. Yet 
the parliament exercised its constitutional right of 
r^ulating the succession, by passing various acts 
respecl^iig ^e legitimacy or illegitimacy of king 
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Htnry'0 two daugfaters, queen Maty and queen 
Elizabeth. 

On the death. of queen Elizjsibeth, the line of 
Henry YIIL became extinct; and the crown of 
course devolved on king James VI. of Scotland 
and first of England, who was the lineal descendant 
of Henry YH; whose eldest daughter by Elizabeth 
of York, married James IV. of Scotland. So 
that king James had an undoubted hereditai^ right 
to both the English and Scottish croiirns ; and was 
the "heir both of Egbert and Wiiliam the Conqueror. 
In James, therefore, centred all the claims of the 
houses of York and Lancaster ; and what is more 
remarkable, in him, also, the old Saxon line wa9 
restored* 

Jamejs believed firmly in the doctrine of the 
*' divine right of kings," but the parliament recogr 
Yiizing his succession, by statute 1 James I. ch. 1. 
mentioned not a wosd about any right immediately 
derived from God, but simply acknowledged hia 
Majesty '' as bemg lineally, justly, and lawfully, 
'' next and sole heir of the blood royal of this. 
" realm." 

James was succeeded by his eldest son, the 
))n^rtunate king Charles I. whose unconstitutional 
judges told that unhappy monarch, that he was an 
elective prince; and as such, accountable to his 
people, in his awn proper person ; although nothing 
could be ii)ore absurd and &lse than such a doc- 
trine, $inc6 jCharles could deduce vk uudeniabk 
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hereditary title for more than 800 years, and was 
unquestionably the real heir of Egb^ the first 
kii^ of England. To be sure it was very natural 
that men who were abdut to strike off the head of 
the king, not by the just sentaice of the l&w,. but 
with the arm of violoiee, should deny the consti* 
tutional inviolability of his person. Nor is it sur* 
prisii^» tbatin the'commissionof suchanact, as 
putting his Majesty to death, they should tell him 
he was an deetive and not an hereditary king. For 
they could not but foresee that the demise of the 
king would only make way for his son, if they 
admitted the ancient doctrine of hoeditary sue- 
, cession to thie crown. That such a successor 
would call them to an account for the death of his 
father, they naturally, kept in mind, when they 
talked about an elective prince to the exclusion of 
a keredUary monarch. 

Th^ violent death of king Charles, made way 
for ^e usurpation of Cpomwell, who assumed the 
title of lord protector. 

After av interr^^^um of about deven years, a 
solemn parliamentary convaoition of the states 
restored the crown to the right heir, kii^ Charles 
II. In their proclamation to restore the king, the 
convention declared, that '' immediately on the 
" death of king Charles I. his Majesty Charles IL 
^' was the lineal, just, and lawful next heir of the 
'' blood royal of this realm ; and to him they most 
*' humbly and faithfully submit and oblige them^ 
^* selves, their heirs, and posterity for ever.** 
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During this re^n, a bill passed the commons to 
exclude the king's brother, the duke of York, from 
the succession, on the ground of his bemg a papist, 
but was rejected by the lords, and the king alsb 
declared he nev^ would consent to it; so that ob 
the death of Charles, the duke succeeded by die 
name of James II. But from this attempt of the 
commons to exclude James from the succession, it 
was clearly and universally acknowledged, that the 
crown was an inheritance indefeasible, unless by 
parliament And also that the parliament had 
the power of defeatkg tiie inheritance^ 

The infatuated king James, after Tarious and 
notorious attempts to establish ai^ arUtrary govern* 
merit, indepaidently on the law, voluntarily va- 
cated the throne by abdication. But our ancestors 
^very pradently voted in both houses of parliament, 
that the misconduct of king James amounted only 
to an endeavour to subvert the constitution. The 
Scotch convention, however, declared ''that king 
" James VII. being a professed papist, had not 
" taken the oath required by law; but had, by the 
>' advice of evil and wicked counsellors, invaded 
« the fundamental constitution of this kingdom, 
" and altered it from a legal and limited mcmarchy, 
" to an arbitrary despotic power, whereby he had 
"" forefaulted the crown, aiid the throne was become 
" vacant" Thus by simply declaring the throne 
vacant it followed of course, that the two houses 
of parliamsf at had the sole right and power of filling 
it up iq such a manner as they should judge? most 
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proper. This right Ihey exercised by the following 
declaration, dated February 12th, 1688, stating:, 
** that William and Mary, prince and princess of 
** Orange, be, tod be declared king and queen, to 
*• hold the crown and royal dignity during their 
** lives, and the life of the survivor of them ; and 
'* after their deceases, the said crown and royal 
'* dignity to be to the heirs of the body of the said 
** princess ; and for default oif such issue, to the 
" princess Anne, of Denmark, and the heirs of 
•* her body ; and for default of such issue, to the 
•* heirs of the body of the said prince of Orange/' 
From tiiis important transaction, justified clearly 
from the necessity of the case, some have inferred 
the inherent right of the j^eople of England to 
cashier their king. Yet nothing can be more falla- 
cious than such reasoning; it being the indispen- 
sable duty of every christian to submit himself to 
the lawful authority established in his country. Sd 
long then as the king of England governs his con- 
duct by the laws of his realm, he cannot be resisted 
or detiironed by his subjects, without their being 
guilty of open rebellion against God. 

Towards the end of the reign of king William, 
the duke of Gloucester, the son of Anne (after- 
wards queen), dying, with him all hopes of a 
protestant succ^sion failed : and the pariiament 
had previously enacted, that no person professing 
the popish faith should ever be capable of inherit- 
ing, ^possessing, or enjoying the crown of these 
realms. 
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In thiB dilemma, ihwefpre, the remainder of the 
crown^ e^qiectant on the death of king WiUiam 
^qd queen Anne without issue, was settled by 
statute 12 and 13 W. III. eh. 2. oa the princess 
Sophia^ dowager electress #f Hanover, and gran- 
daughter of king James L and on the heirs other 
^ody, being protestants. 

Queen Anne succeeded to the throne <m the 
death of king WiUiam ; she died without issue, 
but surviving the princess Sophia, of Hanover, 
transmitted the crown to her son and heir, king 
Ge<Hge I, To him succeeded his son, king Greoige 
IL on whose demise, his. grandson, the present 
king ascended the throne of his ancestors. Can 
we possibly refuse to acknowledge and admire 
the wisdom and goodness of the Divine conduct 
towards this nation, which are so visibly displayed 
at almost every turn of our public affairs ? The 
power of parliament had secured Great-Britain 
against ecclesiastical tyranny, by the exclusion of 
eyery popish pretender to the crown ; and now it 
pleased God, by the death of the duke of Glouces- 
ter, to cut off the arbitrary race of .the Sluqrts^ 
and thus make way for the accession to the 
British throne of a new dynasty, whose princes 
have been uniformly the friends, the protectors, 
the promoters botli of civil and rel^ious libeiiy. 

Upon the whole view of the subject, it may be 
clearly seen that the title to the crown is at pres^it 
iereditartf^ though not altogether as absolutely so 
as formerly; because, before the revolution the 
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crawn went to Ae next heir, without any restrict 
tion; but now the descent is conditional, being 
limited to such hdrs only of the body of the prin- 
cess Sophia, as are protestant members of the 
church of England, and are married to none but 
protestamts. 

The line of succession having repeatedly been 
changed by parliament, different common stocks 
have been thereby created. The first common 
royal stock was king Egbert; tiien William the 
Conqueror ; afterwards, these two were united in 
the person of king James I. which continued till 
the abdication ; and now the common stock is th<i 
princess Sophia of Hanover. 

It is penal to dispute the constitutional power 
of the king and parliament to new-model and alter- 
the succession : for by statute 6 Anne, ch» 7. it is 
enacted, '' that if any person maliciously, advised* 
*' ly, and directly, shall maintain by writing or 
'* printing, that the kings of this realm, with the 
"authority of parliamait, are not able to make 
" laws to bind the crown and .the descent thereof, 
** he riiaH be guilty of high treason; or if he main- 
" tain the fame by only preaching, teaching, or 
" advised speaking, he shall incur the penalties of 
** B, premunire.'* 

This power has been often exercised, as circum- 
stances required; either by a convention, when 
there was no king, as in the proclaiming of king 
Charles II. and the filling up of the vacancy which 
James IL had oceasi<med; or, by the king and 
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pariiament, inlhe various instances <iiat have heen 
stated. 

It is not to be imagiQed tfiat king James destrc^eft 
the monarchy when he abdicated tlie throne, and 
thus dissolved the constitution: by ho means; for 
although a king may abdicate for his own person, ~ 
he cannot abdicate for the monarchy, anymore 
than the .house of lords or house of commons can 
renounce each its share of I^slative authority. 

Neither was the placing of king William upon the 
throne, making the monarchy elective. The neces- 
sity of the case obliged the convention parliament 
to fix the crown somewhere : but they adhered to 
old principles, and enacted the succession of the 
crown ; so that they did not change the substance, 
but r^ulated themode of succession, and described 
the persons who should inherit the crown for ever. 
The monarchy, ilierefore, is as purely hereditary 
noWy as it ever was. 

llie real fact, then, with r^ard to the constitu* 
tion, both in its settled course and in all ite( revo- 
lutions, has ever been this: that whoever came 
into possession of the crown, or however he came 
into it, whether by law or by force, the hereditary 
succession was either continued or adopted. 

It may be said, that if a vacancy happen in the 
throne, by whatever cause, the English people 
have then a right to frame a government for them- 
selves. It is true, that this right devolves to the 
two houses of parliament, as the constitutional 
or^ns by which the will of the people may be 
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expressed; for the preamble to the bill of righti 
expressly declares, '' that the lords spiritual and 
^^ temporal, and commons, assembled at Westmm- 
" ster, lawfully, fully, and freely, represent all the 
*' estates of the people of this realm." But it la 
worthy of observation, how carefully and delicately 
the convention parliament in 1688 disclaimed tiie 
assumption of such an abstract right as some have 
contended for. In the statute of 1 W. and M. the 
parliament prays the king and queen, '^ that it 
'' may be declared and enacted, that all and swgur 
^ lar the rights and liberties, asserted and declared^ 
^ are the true oMCten^ and indubitable rights and 
^ liberties of the people of this kingdom.'' 

And in all the various changes of the st^ccesaion 
to the crown, it has been the uniform policy of our 
l^islators to claim and assert our liberties, as an 
entailed inheritance derived to us from our forefa- 
thers, and to be transmitted to our posterity. By 
this means, our constitution preserves air unity in 
«o great a diversity of its parts. We have an inhe- 
ritable crown, an inheritable peerage; and a house 
of commons, and a people inheriting privities, 
franchises, and liberties, from a long line of ances- 
tors. The true constitutional notion, th^efore of 
the right of succession to the crown of the united 
kingdom, consists in die happy medium between 
an elective monarchy, which will ever be produc- 
tive of tumult and anarchy; and an indefeasible 
divine ri^ht, which when coupled with unhnuted 
passive obedience, is slavish and dreadfUU But 
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the chief excellency of the hereditai^ right of the 
kings of England is, that it is closely interwoven 
with those liberties that are equally the inheritance 
of the subject; an union beautifbl in theory, and 
the moat beneficial in practice. 



CHAR IX. 

OF THE ROYAL FAMILY. 

Havino- taken a view of the king's title, it will be 
right in the next place to consider his Majesty'* 
Royal Family; the first and most considerable 
branch of which, acknowledged by the laws of 
England, is the queen. 

'Bfthe queen, may be understood, either the 
queen regent^ or sovereign, who holds the crown, 
in her own right; as did the first Mary, queen 
Elizabeth, and queen Anne: or, the queen consort; 
that is, the wife of the reigning king: or, the queen 
dowager; tiiat is, the widow of a deceased king. 
The queen consort, ha«, by virtue of her marriage, 
many pren^tives dififerent firom other vdves. 

She is a public person, distinct from the king; 
and is able to purchase lands, to convey them, 
and make leases, without the concurrence of her 
lord, which no other married woman can do. 
The queen can also receive a grant from the kii^, 
which no other wife can do firom her husband. 
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And she has likewise separate courts add officers 
distinct from the king's, not only in ceremony, but 
in law. Her Majesty can sue and be sued alone, 
without joining her husband. She may have s^a- 
rate property in goods as well as lands ; and may 
dispose of them by will. In short, the law con- 
siders her, in all respects, as a single, and not as a 
married woman. And Sir Edward Coke assigns 
a reason for this smgularity: " The king,'* says he,* 
" being continually engaged in public affairs, the 
" common law would not have him troubled about 
" his wife's domestic concerns ; and therefore has 
" vested the sole power of transacting them in the 
" queen herself.'* 

There are, moreover, several privil^es enjoyed 
by the queen. She pays no toll; nor can she be 
amerced in any court. But in gaieral, unless 
expressly exempted by law, she is upon the same 
footing with other subjects ; she herself beii^ the 
kings subject, and not his equal. Her life and 
person, however, are placed under the same secu- 
rity as the king's; it being equally high treason to 
compass or imagine the death of the one as of the 
other. And to violate her person is also high trea- 
son; not only in him who commits the crime, but in 
the queen likewise, if she be consenting. 

Should the queen be accused of any species of 
treason, she must be tried by the peers of parlia- 
ment; as was queen Anna Boleyne, in the reign of 
king Henry VIII. 
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The law considers the husband of a qoeen r^* 
nmty as prince George, of Denmarky was to qneen 
Anne, only as her subject \ and he may be guiky 
of high treason against her; but in the instance of 
conjugal infidelity, fa^ is not under the same jimi^ 
restrictions as the queen. For, although an ill^- 
timate hear might succeed to the crown through 
the frailty of a queen consort^ yet no such danger 
arises from the inconstancy of the husband of a 
queen regnant. 

It is not high treason, however, to conspire the 
death of a queen dowager^ or to violate her chas- 
' tity ; because the succession to the throne is not 
thereby endangered. Yet to preserve the royal 
dignity, no man can marry the queen dowager 
widiout special license from the king. 

The queeu dowagw does not lose her r^;al dig* 
tuty by marrying a subject; for Catharme, queen 
dowager of Henry Y. married Onwi Tudor^ a 
private gentleman; and yet manutained an action 
against the bishop of Carlisle, by the name of 
Catharine, queen of England. 

The prince qf Wdks^ or heir apparent to tha 
crown, his ro^al consort j and Hyt princess^rcyal^ ot 
the king's eldest daughter^ are likewise peculiarly 
regarded by the laws. It is high treason to coa« 
spire the death of the prince. And for the same 
reasoiis as have already been assigned^ it is no lesa 
a crime to violate the chastity of his royal consort, 
or of the princess royal ; for the latter being inhe- 
ritable to the crown, on foilureof the male issue. 
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18 more respected by the laws than her youngest 
sisters* 

The heir apparent to the crown is usually made 
prince of Wales, and earl o( Chester, by special 
creation and tnvestitore; but being the king's 
eldest son, he is, by inheritance, duke of Cornwall, 
without any new creati<Mi. 

Edward IL was the first prince of Wales. 
When his father had sabdued the kingdom of 
Wales,^ he promised the people of Hiat conntryi 
upon condition of their submission, to give them a 
fMrince who had been bom amongst HiAn, and who 
could speak no other language^ Upon their ac* 
quiescence wiih this deceitful oflfer, he conferred 
the principality of Wales upon his second son, 
Edward^ then an infimt But this creUion has 
not besn confined to the heir apparent, for both 
queea Mary and queen Elizabeth were created by 
Aeir father^ Henry YIU. princesses of Wales; 
each of thoa at die time being only heiress pre^ 
im i ^9€ to the crown. Elisabeth was created 
princess of Wales on the illegitimation of Mary. 

IW rest of the royal family are to be considered 
ui a two^fUd new. In an extensiye sense, tlie 
royal fionily includes all the protestant issue of' 
die princess SopUa of Hanover : but in a more 
confined mcteiing, it comprehends none but those 
who are in a certain degree of relationship to the 
reigmng prince; and to ibem die law pays an 
extraordinary rq^d and respect. 
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The privileges eiyoyed by the youtiger branches 
of the royal family, are iu general the same as all 
other subjects have in common. The kiii^'s chil- 
dren, however, have the privil^e of sitting at the 
side of the cloth of state in the parliament cham- 
ber ; and, together with the king's brothers, uncles, 
grandsons, and nephews, they take the precedence 
of all other nobility. 

The royal family is certainly subject to pay 
taxes, unless expressly exempted (which is always 
the case) in every tax bill. But the peculiar pri- 
vileges of the royal family are greatly counter- 
balanced by the l^al restraints laid upon all the 
branches of it, with r^ard to marriage. For, by 
statute 12 George III. ch. 11. no descendant of 
George II. (other than the issue of princesses mar- 
ried into foreign families) is capable of contracting 
matrimony without the previous consent of the 
king, signified under the great seal: and any marri- 
age contracted without such consult is void. Yet 
any of the royal family of the age of twaity-five 
years, may, after a twelvemonth's notice given to 
the king s privy council, contract and solemnize 
man*iage without the consent of the crown; unless 
both houses of parliament shall, before the expira- 
tion of the said year, expressly declare their disap- 
probation of such intended marriage. And in 
case such prohibited marriage be contracted, all 
persons solemnizing, assisting, or being present at 
it, shall incur all the penalties of ajpremtuHre. 
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CHAP. X 

OF THE COUNCIU. 

K.INGS, as well as every other denomination of 
chief executive magistrates, are but men. And 
-when it is remembered that they inherit the same 
corrupt nature, are governed by the same unhal- 

> lowed passions, and are liable to the same fallible 
judgments as their subjects ; when, likewise, the 
extent, fhe weight, and the importance of civil 
government are duly considered; the necessity and 
wisdom of allowing them counsellors to assist them 
in the discharge of their duties, the support of their 
dignities, and the exertion of their prerogatives, 
will be abundantly manifest to all. 

Monarchs, in all ages, have enjoyed the privi 
lege of being assisted in the administration of 
goverqment, by confidential servants, denominated 
counsellors. At least the important office of a 

. counsellor is as ancient as the book of Job, in 
which, mention is made of the " kings and caunr 
" seOars of the earth.** The utility of this office 
may likewise be collected from the inspired pages. 
'^ In the multitude of ccnmseUorSy^ says Solomon, 
•* there is safety:" and Isaiah is instracted to pro- 
mise the Jews, " that the Lord wouW restore 
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*' their ctnamOofs^ as at the iMginning,'' The 
rraioval of wise and upright meii from the head of 
public affairs, is to be r^;arded as a serious cala- 
mity. '' Behold! the Lord, the Lord of Hosts, 
^' doth take away from Jerusalem, the judge, the 
*' prudent and the honourable man, the counsdhr^ 
^ and the eloquent oratw.*^ 

Hie constitution of England has, from the W 
ginning, allotted to the king various oouncils, (q 
adyise bis Mcgesty, respectiqg the adoption and 
execution of the public measures. Of these coun- 
cils, is the high co¥rt of parliament, which has 
been already spoken of. 

^epeeri of the realm are, by their birth, heredi** 
tary counsellors oi the king, and may be called 
together by him to impart their advice, eitha* in 
time of parliament, ixr when no parliament is sitting. 
As hereditary counsellors, the pe^rs at aU times, 
enjoy a freedom from arrest, becalise the law supr 
poses that they are always either assisting the king 
with thmr counsel for the public wel&re, or keep* 
ing the safety of the nealm, by their skill ai^d bra- 
very. They were formerly, frequeody convened 
|o give the king their advice in state affiurs ; but 
the practice has of late fttllen into disuse, being 
rendered unneoessary bj the frequent and more 
rc^ar meetings ^ parUament. 

Apeerpf the realm has a right, in virtue of his 
charactcTi as hereditary counsellor of the crown, 
to demmd an audience of the king^ to lay before 
|iim, Tvith decency and respect, such matters ai; 
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he iHatL ematiBtt of importaiice to the state. And 
therefore In the reign of Edward TI* it was made 
an article of impeachment against the two Hngh 
Spencers, ** that they would not suffer the great 
** men of (iie realm, the king's good comisellors, to 
f speak with the king, only in Iheir presence,** 

Thejw^^t also, are the king^s counsellors in 
matters of law, hut in no other sense. 

But the principal council of the king is his privy 
€auncil; called, by way of eminence, ** die coun-* 
^' cil." The members of which, are so constituted 
by the king's sole will ; and are excluded from it 
by his causing their names to be struck out of the 
l>ook. 

The privy council in ancient time^ consisted of 
only about twelve members; afterwards it was 
increased to thirty, by Charles IL and now the 
number is indefinite. A privy counsellor conti* 
nues such during the life of the king who chooses 
liim, subject to removal at his pleasure. No 
Inconvenience arises from the extension of the 
number of the privy coimcil, as those only attend 
who are specially summoned for that particular oc- 
t^asion upon which their advice and assistance are 
required. The eabmH covncil^ as it is also some- 
times called, consists of those ministers of state 
who are immediatdy honoured with his Majesty's, 
confidence, and who are summoned to consult on 
the important and arduous discharge of the execu- 
tive autiiority. Their number and selection depend 
solely upon the king's pleasure; and^ach mem-. 
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ber of that council receives a smnmons or message 
for every attendaace.* No part, however, of the 
executive authority of the king is vested in his 
privy council : the constant style of the law being 
the king in council, and not the king and council. 
The whole business centres in the sovereign, who, 
indeed is advised by his council ; but it is said, 
that the votes of the members are not even 
count^-t 

As to the qualifications of a privy counsdlox, 
any natural bom subject of the united empire is 
capable of being made one, upon his taking the 
proper oaths for the security of the government, 
and the test for the safety of the church. But a 
naturalized foreigner is prohibited from sitting in 
the council, by statute 12 and 13 W. III. ch. % 
A person, however, who is bom abroad of English 
parents is not thereby disqualified. 

The duUf of a privy counsellor appears from hit 
oath of office, which consists of seven particulars: 
first. To advise the king according to his cunning 
and discretion. Secondly, to advise for the king's 
honour and good of the public, without partiality 
through affection, love, meed, doubt, or dread. 
Thirdly, To keep the king's council secret. 
Fourthly, To avoid corruption. Fifthly, To help 
and strengthen the execution of what shall be there 
resolveJ. Sixthly, To withstand all persons who 
would attempt the contrary. And lastly, iti 

• freC^sor Christian. f Dc Lohpe^ 
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general to obterve, keep; and do all that a good 
and true counsellor ought to do to his eovereign 
lord. 

The power qf the privy council is to enquire 
into all offences against the government, and to 
commit offenders to safe custody, to take tjieir trial 
in some of the courts of law. But lest this power 
should be arbitrarily ^nployed to the oppression 
of the subject, any one who suffers a false impri* 
sonment by the privy council, is entitled to a writ 
of habeas corpus as much as if he had beeti com- 
mitted by an ordinary justice of the peace. Thus 
the late John Wilkes, Esq. obtained a verdict vi^ith 
JB. 1000 damages and full costs of suit, against the 
secretary of state, who committed him to the tower 
imder a general warrant, afterwards declared to 
be illegal. And lest they should avail themselves 
of the royal sanction to justify any unlawful or 
dangerous measures of the government, the con- 
stitution has very properly made them answerable 
to the public for the king's political conduct, 
instead of making him accountable in his own 
person. But as their exalted stations and impor- 
tant duties necessarily expose them to the envy of 
their fellow subjects, the law has assigned them 
cettaxn privileges^ to secure then) against attempts 
and conspiracies to take away their lives. By 
statute 9 Anne, ch. 16, it is enacted, ''that any 
^' person who shall unlawfully assault and strike or 
♦* wound any privy counsellor, in the execution of 
*^ his office^ shall be a felon^ without benefit of 
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^ etengy.'^ Which statute waa made in conse- 
qnmoe df the darii^ attempt of the Sieur Guia* 
eard, who, wh^i under examination for high 
tiMflOn, be(bre a committee of the pirivy council^ 
stabbed Mr. Htfley^ afterwards e«rt of Oxford^ 
wifli a penknife. 

Privy counseDors also have honorary freeedenee^ 
jnexi to tte knights of the gartar. 

^ The king can dissolve the privy cooncS at his 
pteftsure; he can also discharge any individual 
member, or the whole of it, and appoint anotiier, 
whenever he pleases. Hie confidential stfvants of 
the crown, who are sometimes denominated in 
popular language, '* the administration,^ the kingp 
removes from the cabinet when he sees fit, with 
as much ease as he changes the ornaments and 
furniture of his drawing room. It i» usual, how- 
ever^ for the ministers, when they find they can 
continue m office no longer, voluntarfly to resign. 
But should tiiey not do this, a written message is 
sent them, signifying, '^ that his Majesty has no 
** further occasion for their services.** And fliis 
official notice they must implicitly obey, by deli- 
vering- up their respective seals of office to the 
sovereign at the time appointed. But to prevent 
inconveiience on the king's demise, the council 
continues six months afterwards^ imless soott^ 
dissolved by his successor. 

Such are the duties and privil^es of the privy 
eouricil; and whoever duly reflects, that upon 
thar wisdom, diligence, andint^ity, tiie interests 
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and faappioefle €»f the whole kingiom very urodi 
dqpend, will see die propriety of onr pubUe peti* 
titon, tfiat God would '*be pletsed to Ueee the 
^' lords of the council and ell the nobility, with 
^ grace, wisdom, and understandiqg.'^ 



CHAP. XI. 

OF THE DimES Ol* THE KING. 

W^E ieoni from the sacred scriptureR, that ^'there 
^* is no power bat of God," and that subordination 
in society is ckarly his wise and merciful dispen-- 
aation. 

The king of England is exalted highly above 
the people whom he governs ; and the constitution 
r^ards his person as so sacred, that no jurisdiction 
upon earth has power to try him in a criminal way, 
much less to condemn and inflict any punishment 
upon him. No suit, even in civil matters, can be 
brought against the king, for no court can have 
any authority over him. The placing of the persom 
of the king above the law is not the effect of a mere 
visionary theory, or of idle superstition and folly^ 
as too many absurdly imagme ; but is (he result 
^f the profound wisdom of our forefathers, who 
well knew that the liberty and safety even of the 
kneanest subject could be secured only by the free 
agency of the executive as wcJl as of every branch 
of the l^islative power. But although the king's 
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person is inviolable, yet his conduct must be r^n- 
lated by fixed rules. He must goverti according 
to the known laws of the realm. But it may be 
asked, ** what security have the people that he 
^' will do so, since he is not accountable to than 
^* for his actions ?^' We answer, that, besides the 
security resulting firom the responsibility of his 
ministers, the king is laid under the solemn obli- 
gation of an oath, and being amenable to the bar 
of God, must give an account of himself to him 
at the last day. It is a strong internal evi- 
dence of the divine authenticity of the new tes- 
tament, that rulers and subjects are alike admo* 
nished what they ought to be, and what they 
ought to do ; and that the duties of every relation 
in life are impartially stated, without respect of 
pei^sons. The king is "the minister of God'* to 
his people, ** for good," and consequently he is 
bound to exercise his high authority, agreeably to 
the divine will. But whilst he is the minister for 
goody he is also "a revenger to execute wrath 
" upon him that doeth evil. Wherefore we must 
• needs be subject not only for wrath, but also for 
'• conscience' sake." 

This moral obligation upon the conscience, 
however, does not prohibit any prince from ruling 
according to the laws peculiar to the nation which 
he governs, but makes it his duty to do so, unless 
such laws militate against the laws of God; 
therefore it will be proper to enquire into the 
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duties of the king 6f England, which are incum- 
bent upon him by the constitntion of his country. 

The principal duty of the king is, doubtless, to 
govern his people according to law; the duties of 
protection and subjection being reciprocal. These 
mutual duties are what appear to be meant by the 
original contract between the king and his people : 
the terms of which are expressed or implied in the 
coronation oath, which, by statute 1 W. and M. 
ch. 6, is to be administered to every king and 
queen who shall succeed to the imperial crown of 
these realms, by one of the archbishops or bishops, 
in presence of all the people; who, on their parts, 
do virtually take the oath of allegiance to the 
crown. The coronation oath is couched in the 
following solemn woMs : 

The archbishop or bi$hop shall say : " Will you 
^ solemnly promise and swear to govern the 
" people of this kingdom of England, and the 
'* dominions thereunto belonging, according to the 
^ statutes in parliament agreed on, and the laws 
'' and customs of the same." 

7%^ king or queen shall shall say : *' I solemnly 
'! premise to do so." 

Archbp. or bishop. " Will you to your power 
" cause law and justice, in mercy, to be executed 
*' in all your judgments." 

King or queen. " I will." 

Archbp. or bishop. " Will you to the utmost of 
" your power, maintain the laws of God, the true 
" profusion of the gospel, and the protestant 
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^ reforaied rd%ion^ established by the law? And 
^^ will you presenre aato the bishops and clergy of 
*^ this realiB^ and to the churches committed to 
^ their charge, all'such rights and privileges as by 
'^ law do, w shall appeitaiB unto tilmd, or any of 
«thcm?" 

King or q^mm. " All Hm I promise to do.*" 

After this, the Amy or fueen laying his or her 
hand npm the holy gospds^ shall say^ ''Hie 
<< things which I have here before promised, I will 
'' perimm and ke^. So help me God.*' And 
then shall kiss the book. 

And it is requured by the bill of rig^ and act 
of settleme&t, that every king and queen of the 
age of twdve years, eidier at the coronatbn^ or on 
the first day of the first {Arliament tiMt shall 
happen, shall, upon the tlurrae in die hoose of 
peers, repeat and subscribe the declaration i^fainst 
popery. 

The coronation oath is the same insnlMlaiieeas 
the kings of England took before the revolntian* 
But the wording of it was chained at diat pcaiod; 
because the oath itsdf had beai firamed ia doubtful 
words aud expressions with rdation to ancient 
laws and constitutions, at this time unknown. 
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CHAP. XIL 

OF THE ROTAL PREROGATIVE. 

By the king^s prerogativej is to be understood 
that special plre-raiiuence which the king has, in 
right of his rc^ dignity, oyer and above all odier 
persons. The wwd is derived from pre and rcgo^ 
and signifies something that ia required and de- 
manded in preference to all oth«^ There is no 
stronger proof of the existence of that genuine 
liberty which is peculiar to Englishmen, than the 
right they enjoy of discussing and examining, with 
respect and decency, the limits of this exclusive 
privil^e of the king. 

The dhreet prerogatives of the king are of three 
kinds, (viz.) such as regard his royal character; — 
those which relate to his royal authority;-— and 
such as refer to his royal income. 

The term royal dignity implies not only those 
large powers and emoluments which the law 
bestows upon the king in his high political charac- 
ter, and which constitute his prerogative and reve-* 
nue ; but likewise certain attributes of a great and 
transcendent nature. By which the people are led 
to consider him as a very exalted personage, and 
to pay him that awful respect which may enable 
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him, with greater ease, to carry ou the business of 
government. 

The first attribute which the law ascribes to the 
king is sovereignty^ or pre-eminence; as the minis- 
ter of God he is inferior to'no man, dependant ou 
no man, accountable to no man on earth : for if 
any foreign jurisdiction had any power over him, 
as was formerly claimed by the pope, there would 
be an end to British independence; and if such 
authority were vested in any domestic tribunal, 
the destruction of the government.would soon fol- 
low. Such was the effect of the mock trial of 
king Charles I. That unhappy prince, firmly, 
consistently, and consitutionally denied the autho- 
rity of the court that condemned him. But in 
vain did he plead his own rights and those of his 
people, before a tribunal erected by democratic 
violence, which trampling upon the law of the land, 
completel y overturned the constitution. If, indeed, 
the king invade the rights of the subject, either by 
private injuries or public oppressions, the law has; 
provided, in both cases, a remedy. Should any 
person, for instance, have any just demand on the 
king, in point of property, he must petition him in 
his court of chancery, where his lord chancellor 
will administer right as a matter of grace, though 
not upon compulsion. 

So likewise in ca^es of ordinary public oppres- 
sion ; as the king, politically speaking, can do no 
no wrong, impeachments and indictments will lie 
against tliose evil counsellors and wicked ministers. 
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without whose bad advice and criminal assistance 
the king could not misuse his power^ nor act in 
contradiction to the laws of the land. 

Another political attribute of the king is abso^ 
lute perfection. The ancient and fundamental 
maxim, that " the king can do no wrong," does 
not mean that he is not subject to the same pas- 
sions and infirmities as other men ; but that the 
constitution has prescribed no mode by which he 
can be made personally amenable for any wrong 
that he may actually commit. The law will there- 
fore presume no wrong where it has provided no 
remedy. And, in fact, the inviolability of the 
king is essentially necessary, not for his own pri- 
vate gratification, as the ignorant are too apt to 
suppose ; but for the preservation of the liberty of 
his subjects. The king, like the sun, shines not so 
much to exhibit his own splendor, as to animate 
all around him. He is the centre of attraction ; 
around which the different bodies in the political 
system revolve, and by whose influence they are 
preserved in their proper places and order. The 
king is not capable, politically, of even thinking 
wrong. For should he make any grant, for in- 
stance, contrary to reason, or prejudicial to the 
state, or to any individual, the law will not impute 
any blame to him ; but suppose that he was mis- 
led and ill-advised, and thereupon such grant is 
rendered void. The two houses of parliament, 
however, have a constitutional right of remonstra- 

L 
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ting and complaining to the king, even of those 
acts of royalty which are properly his own, Thi» 
is often done in canvassing the messages to. each 
house signed by the king, and in deliberating on his 
speeches from tlie * throne. Yet to preserve de* 
cency and the freedom of debate, the members 
usually consider the speeches and messages from 
the throne, as the compositions of the ministers of 
state; and therefore have always thought tiiem- 
selves at liberty to examine every proposition in 
them with freedom. This privil^e, however, of 
examining the personal acts of the sovereign, be- 
longs exclusively to the houses of parliament, and 
is, even there, to be exercised with ail due respect. 

A third legal attribute of the king, is his perpe* 
tuity; for the law ascribes to him, in his political 
capacity, absolute immortality. The king never 
dies. Edward or George may die, but the king 
survives: because immediately on the natural death 
of the sovereign, his regal or imperial dignity is 
vested, by act of law, in his heir, who, without any 
inteiTcgnum or interval, is king, to all intents and 
purposes. And through the tenderness of the law, 
the death of the king is usually termed his demist: 
the meaning of which expression is, that in conse- 
quence of the disunion of the king's natural and 
political body, the kingdom is transferred, or de* 
mised, to his successor; and thus the royal dignity 
remains perpetual 

Beside these attributes, the king is possessed 
of many other powers and authorities, as branches 



Digitized by 



Google 



155 

of hk royd prerogative ; in the due application of 
-which consists the executive power. The king is, 
in law, properly speaking/ the sole magistrate of 
the nation; all other magistrates deriving their 
power and authority from him. 

In the exercise of the prerogatives which the law 
has given to the king, he is absolute and irresist* 
able. Yet if that exertion be in its consequences 
manifestly to the injury of the state, the parliament 
will call his advisers to a severe account. 

The executive prerogatives of the king may be 
viewed, either with respect to the intercourse of 
this with other nations ; or with regard to its own 
civil polity and domestic government. 

With r^ard to other nations, the king is consi- 
dered as the representative or del^ate of his peo« 
pie: what, therdbre, is done by him in this relation, 
is the act of the whole community; but what is 
done without the king's concurrence, is only the 
acts of private men. 

The king has the sole power of sending and 

receiving ambassadors. The rights, the duties 

and privities of ambassadors, are determined 

by the laws of nature and nations. An ambas* 

sador is not subject to liie municipal laws of the 

country to which he is sent; but if he grossly 

offend, or make any ill use of his character, he 

may be sent home to his master, and accused 

before him. However, in the year 1054, during 

the protectorate of Cromwell, Don Pantaleon Sa, 

the brother of the Portuguese ambassador, v^io 

l2 
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had been joined with him in Hie same commi$8iony 
was tried, convicted, and executed, for the atroci- 
ous murder of one Mr. Greenaway, upon the 
Royal Exchange : but Mr. Hume observes, " the 
" laws of nations were here plainly violated." Yet 
such was the dread of Cromwell, that the court of 
Lisbon were obliged to acquiesce in the procedure, 
and soon after signed a treaty of peace and alli- 
ance with the protector. 

In the reign of queen Anne, it was argued before 
the judges, whether a foreign ambassador, or any 
of his retinue, can be prosecuted for debts con- 
tracted in this country. The question, however, 
was never determined. The inquiry was insti- 
tuted, in consequence of the arrest of the ambas- 
sador of Peter the Great, czar of Muscovy ; who 
was taken out of his coach in London, for a debt 
of e£,50, which he had contracted there. At 
which the czar was so enraged that he insisted 
that all who were concerned in the affair should be 
punished with instant death. Instead of , comply- 
ing with this extravagant demand, the queen 
directed her secretary to inform the czar, " that 
." she could inflict no punishment upon any, even 
" the meanest of her subjects, unless warranted by 
" the law of the land; and therefore was persuaded 
/' that he would not insist upon impossibilities." 
But an act of parliament was immediately passed 
to prevent the like in future ; and this was sent, 
elegantly engrossed and illuminated, to the czar, 
by a special ambassador, with a letter from the 
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queen, whicH gave full satisfaction; and the offend- 
ers were discharged from all ftirther prosecution. 

The king's prerogative extends to the making 
of treaties, leagues, and alliances, with foreign pow- 
ers ; and these treaties, &c. so made liy the king, 
bind the whole nation; but his ministers are 
accountable to parliament for their conduct in 
advising the ratification of such treaties as may 
be deemed prejudicial to the national interest. 

The king has also the sole power of making 
peace or war. But according to the law of nations,* 
a declaration of war ought always to precede the 
actual commencement of hostilities ; that it may 
be clearly ascertained, that tl^e war is not the act 
of private persons, but the will of the whole nation^ 
expressed by the authority of its legislative repre- 
sentative. The power of concluding peace is of 
course vested in the same hands ; the parliament 
having the like salutary check, in both cases, 
upon the conduct of the ministers, who are the 
king's advisers. 

During a state of warfare, it is usual for the 
king to grant letters of marque and reprisals to his 
subjects, under his great seal; which authorize 
them to attack and seize the property of the enemy, 
without hazard of being condemned as robbers or 
pirates. This privilege the king bestows, in virtue 
of his prerogative. By authority, likewise, of the 
king's sign manual, or licenses from his ambassa- 
dors abroad, passports are granted, which allow 
persons a safe conduct from one nation to another. 
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In dmiBiHeijsffmrs^ the king's prerogative ^lacei 
him in a great variety of chameters. As a consti- 
taent part ef the legislature, he has the prerogative 
of rejecting such provisions of parliftment as he 
judges iioproper to be passed into a law. The ex- 
pediency (^ virbich privilege has alrrady been 
shewn* 

The mift'toiy power is lodged solely ia the kii^;, 
as the generalissimo, or first in military command, 
within the kingdom ; and by virtue of his praro* 
gative, he raises and regulates fleets and armies* 
And by statute 13 Car. II. ch. 6. he has '^ the sole 
'' command of all fleets and armies» of fprts^ an.d 
^^ of all other places of strength in the king** 
'^ dom ; so that the houses of parliament cannoti 
^ nor ought to pretend to the same.'' So, also, by 
the same power, the king can erect beacon^ lights 
houses, and sea marks, at his pleasure ; and if the 
owner of the land, or any other person shall de» 
-Btroy them, or shall take down any tree, steeple, or 
otherknown sea mark, he shall forfeit ^^.lOQ, or 
upon inability to pay, shall be ipso/acto outlawed. 

Although every person assumes the liberty of 
going abroad whenever he pleases, yet nndoubt* 
edly if the king issue his writ of prohibition under 
ihe great seal^ or commanding his return when 
abroad ; and in dther case the subject disobey, it 
is a high contempt of ^he kind's prerogative, for 
which the offender's lands shall be seized till bis 
return ; and then he is liable to fiije and impriBOiir 
inent 
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Afgm^ althMgfa Hie origiaal povrer of jodica- 
t«ure k lo<^ed in the society at large; yet the king 
by his prerogative, is the public distributcMr of jus- 
tice to all his subjects ; and this he conveys to 
them through the channds of the different courts, 
which are »ected solely by bis authority. There 
the proceedingis generally run in his name, pass 
lukder his seal, and are executed by his officers. 

But such is the infirmity of human nature, that 
were the judges in any way, as formerly, depen* 
dant on the crown, they would doubtless be under 
atrong temptations, in many instances, to pollute 
the pure streams of justice, and sacrifice the inter* 
ests of the subjects to the cajH-ice and oppression 
of those in power. And therefore his present Ma- 
jesty b^an his paternal reign with declaring, 
'^ that he looked upon the independence and up- 
*^ rightness of the judges, as essential to the im- 
^ partial administration of justice ; as one of the 
*' best securities of the rights and liberties of his 
" subjects ; and as most conducive to the honor of 
" the crown." Whereupon an act was passed, by 
which the judges are now continued in office not- 
withstanding the demise of the crown; and cannot 
be removed but by a joint address of both houses 
of parliament to th6 king. Formerly they were 
appointed ** during pleasure;" afterwards by an 
act of William III. the joint address of both houses 
was made necessary to remove them ; and now it 
is not in the power of his Majesty's successor to 
deprive th^em of their office. Their salaries, also, 
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are liberal and certain ; and tvhen incapacitated 
for their important duties by age or infirmity, they 
retire upon a pension, fixed by law. 

But this independence of the judges is not the 
only circumstance which excites our admiration. 
The existence of the judicialy distinct from both 
the executive and legislative, powers, is that which 
gives an English court of justice the preeminence 
over all others ; and renders it, more than any 
thing else, a preservative of the public liberty. 
For, if the judicial and legislative powers were 
united, it is obvious that the lives and liberties of 
the subject would beat the disposal of arbitrary 
judges, who would not be guided in their decisions 
by any fundamental principles of law, but by their 
own opinions. And the consequences of an union 
between the judicial and executive authorities 
would be still more dangerous ; for then the privy 
council would be under strong temptations to ex- 
pound the law in that way that would be supposed 
to be most agreeable to ithe crown. 

We see then that this single act of our gracious 
sovereign in recommending to his parliament so im- 
portant a measure, has been the mean of fortifying 
our liberties with a very strong additional barrier. 
This alone would justly have endeared the king 
to his subjects, bad he given no subsequent proofs 
of his earnest desire to extend their civil and reli- 
gious liberties. This patriotic act of the king is 
unexampled in history. What was the great charter 
of our liberties, but the involiintary grant of a 
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cowardly tyrant? MTiat wei* the religious advatf- 
tages obtained at the reformation, but the unfore- 
ieen effects of the violence of a capricious monarch? 
What were the civil privilegfed feeciired' during the 
reigns of the Stuarts, but the reluctant concessions 
of princesj who could not resist their parliaments? 
What, in short, were even the blessings of the glo- 
rious revolution, but the conciliating measures cf 
a sovereign whose title rested entirely upon the 
national feeling ? But in this measure we behold 
the unbiassed^ disinterested conduct of a wise and 
virtuous king, solicitous to provide for the happi* 
ness of his people. 

The Icing's prerogative likewise invests him with 
the privil^e of pardoning offences. For being 
the prosecutor in all criminal proceedings, it is rea- 
sonable that he should enjoy the delight arising 
from a judicious exercise of the power of forgiving 
injuries. 

Although his Majesty cannot personally distri- 
bute justice, yet in the eye of the law he is always 
present in his coarts. His judges are the mirror 
by which his image is reflected. And hence, in 
virtue of his prerogative, the king is said to possess 
a legal ubiquity. 

Another branch of the prerogative, is the power 
of issuing proclamations. Not that proclamations 
can make a new law, or dispense with one already 
enacted ; or that they are binding upon the subject, 
only as they promulgate any known and acknow- 
ledged law. But as the time, mannar, and circum* 
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jftaacWy of putting laws into execQtkm most fire* ' 
que&tly be left to the discretion of the executive 
magistrate; his.proclamations are d[>ligatory, whea 
they only enforce the laws already made, and do 
not go to enact new or dipense with old ones. It 
is an establii^ied law, fat instance, that the king 
may prohibit any of his subjects &om leaving the 
realm. A proclamation, ther^re, lajring an emr 
bargo upon all shipping in time of war, has the 
full force of an act of parliament; but a proclama- 
tion laying an embai^ in time of peace upon all 
vessds laden with wheat is contrary to law. And 
yet the celebrated lord Camden, who, as will be 
hereafter seen^ during the period he filled the office 
of chief justice of the common pleas, so distin- 
-guished himself as the maintainer and defender 
of the genuine principles of the constitution ; soon 
after his elevation to the chancellorship, defended 
the ministry, upon the ground of state necessitjf, for 
having issued in time of peace, a proclamation, 
laying an embargo upon the exportation of com. 
The advisers of this measure (which although ex- 
pedient, was certainly miccmstitutional), were in- 
demnified by a speckil act of parliament But 
lord Camden contended in a debate in the house 
of lords, that no indemnity was necessary for him 
and his colleagues ; assertii^, with some warmth, 
that the measure was, at most, " Imt a forty days 
tyrawnyr* The fact affords a striking illustration 

* BeWiam's Memoin of the Reqpof George III. vol. 1. 
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the judges indep^ideiit on the crown. 

Prochunations, however, which are contrary to 
Iaw» do not bind the subject, who cannot be |m- 
nished ibr kia ctisregard of them. Hence» when 
seven of the bishops w^re prosecuted for » libel^ 
because they presented a petition to the throne^ 
humbly shewing that tliey could not comply with 
a prockmatkni of king James U. wbidi went to 
dispense with an existing law, they were folly 
acquitted o( the chai^. 

The customary style in proclamations and other 
ij&dsl acts of the king which runs in the plural 
number we^ instead <tf the singular I, is said to have 
been introduced by kii% John, about the year 1 199; 
who probably eni|doyed it to communicate part 
of the merit of his measures to the council who 
gave him their advice. 

As it is impossible that any government can be 
carried on without a due subordination of rank, 
the king, by bis prerc^tive, possesses the power 
of conferring honours amd digmtie$. 

Nothing can be more prsper than that tfai(| 
power should be in Hie king. For the law sup- 
poses, that he who employs his subjects is the 
best judge of their merits and services ; and con- 
cludes, that he will bestow honours upon none but 
those who really deserve them. 

The conferring of titles of hcmonr is eith» ex- 
pressed in writing, by writ or letters patent, as in 
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tbe creation of peers and baronets ; or by corpo* 
real investiture, as in the creation of a knight 

The king can create new offices as well as new 
titles, but cannot annex new fees tt> them, nor add 
new fees to old established offices, for this would 
be taxing the subject without his consent ; and no 
kind of taxation can be l^al but by an act of 
parliament 

The granting of privileges to individnals, also, 
such as place or precedence, and charters to cor- 
porations, is equally the prerogative of the crov^n 
as the conferring of titles and offices. 

There is another light in which the law views 
the king with regard to his prerogative ; it consi- 
ders him as the arbiter of commerce. Thus the 
king settles the establishment of public marts and 
feirs, with the tolls thereunto belonging. He also 
regulates the weights and measures, and the 
coining of money, to which his authority alone can 
give currency. With respect to coining, it is 
necessary that the materials, impression, and the 
denomination be attended to. 

The money of Engliand was formerly either 
gold or silver ; none other being issued till king 
Charles II. in 1672, coined and gave currency to 
copper farthings and halfpennies. It must be 
stamped by the authority and vrith the effigy of 
the king; and as to its denomination, the king's 
proclamation must fix its value. 

The king*s proclamation gives currency also to 
foreign coin ; and his Majesty may,' at any time. 
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cry down any coin of the kingdom, and make it 
no longer current. 

Lastly, in virtue of his prerogative, the king is 
considered by the constitution . as the supreme 
head, in earth, of the church of England. A 
distinction whijch did not originate at the reforma- 
tion as some imagine, but which was inherent in 
the crown long before the time of Henry VIII. as 
appears by many authors, both lawyers and histo- 
rians, according to Sir Edward. Coke.^ 

It is certain that the king's supremacy is ac- 
knowledged not only by the canons and articles of 
the church ; by the 26 Hen. YIIL ch. 1. and other 
acts of parliament ; but is recognised likewise by 
the common law of the land. By all tliese laws, 
the king is considered as head of the church of 
England, under God. Not that the king usurps 
the headship of Christ over his qnrittml church, 
but merely exercises authority over that part of 
the visible church, which is estabUshed by law in 
his dominions. In every christian society there 
must be rules, that all things may be done '' de- 
" cently and in order." Rules, imply a power 
lodged scmiewhere to enforce them; and this power 
in the church of England the law has vested in 
the king. By this authority, the king convenes, 
prorogues, restrains, regulates, and dissolves all 
synods, and ecclesiastical convocations. 

The convocation of the clergy in England, is 
the miniature of a parliament, wherein the arch- 
bishop presides with r^gal state ; the upper house 
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of bishops, represents tiie house erf* lords; and 
the lower house, composed of representatives of 
flie several dioceses at lai^, and of each parttenlar 
chapter therein, resembles the house of commons^ 
with its knights of the shire and burgesses* Thia 
constitution is said to have been owing to the 
policy of Edward h who ititroduced it as a me- 
thod of taxing the clergy by their own consait. 

An assembly of the English clergy, however, 
is, doubtless, almost as old as the settlement of 
Christianity in Britain. For the bishop of every 
diocese had here, as in all other christian countries^ 
the power of convening the clergy of his diocese 
in a common synod, council, or convocation, and 
of transacting with them such affairs as specially 
related to the order and government of the churches 
under his jurisdiction. But in the year 1064, by 
a private agreement bietween the archbishop ai>d 
the lord chancellor Clarendon and other the king's 
ministers, it was' concluded that the clei^ should 
silently wave the privilege of taxing tiieir own 
body, iand allow themselves to be included in Ate 
money bills prepared by the commons. Since that 
time the clergy have been permitted to vote as other . 
freeholders in electing knights of the shire; a 
privilege which before they did not enjoy. This 
has made the convocations unnecessary to the 
crown, and merely nominal in themselves. It is 
nevertheless agreed, that the convocations are of 
right to be assembled with every new parliament ; 
and that they may act and proce<ed as provincial 
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councils, when his Majesty in his loyri wisdom 
^all judge it expedient. * But the clergy fiUfinf 
out amongst themselves in the reign of queen Aone^ 
they have never since been allowed to transact any 
business. 



CHAP. XIII. 

OF THE REVENUE. 

As the advantages of civil government are very 
great, so the administration of it is necessarily 
attended with considerable expense. Indeed* it 
is but reasonable, that the people who derive the 
benefit resulting from this ordinance of God^ 
should contribute towards the defraying of the 
unavoidable public expenditure. Tliis should 
be done with cheerfulness, because ^ rulers are 
** Grod*s ministers attending continually upon this 
** very thing.** That is, with them rests the 
power of levying tribute, and to them is committed 
the proper application of it, for the good of the 
community. 

Taxes probably bad their origin from those 
levied by Solon, at Athens, 540 years befwe 
Christ. But the first paid in money in this coun- 
try were in 1067 ; yet subsidies in kind continued 
till about 1377. 

By the public rev^ue, is to be understood those 
supplies which are granted to his Majesty to 
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ensdble him to support his dignity apd maintain his 
authority and power. It is, in fact, a portion of 
his property which every subject contributes to 
the exig^icies of the state, in order to secure the 
rest. 

It is just, that they who are encumbered with 
the management of public affairs, should be 
amply remunerated. And it is for the benefit of 
the people that their first magistrate, his family, 
and attendants, should be supported with dignity 
and splendor; they are, therefore, very shallow 
politicians who would attempt to pluck one feather 
from the plumage of royalty. 

The revenue may be denominated, either ordi- 
nary, or extraordinary. 

In the term ordinary revenue, is included that 
which has subsisted in the crown time out of 
mind ; or, which has been granted by parliament 
by way of exchange for such of the king's heredi- 
tary revenues as were found inconvenient to the 
subject. 

The right which the commons enjoy of granting 
supplies to the c/own, was gradually ascertained 
to be inherent in the people. The' celebrated Sir 
Thomas More appears to have been the fiirst man 
who had the courage to oppose a subsidy. This 
he did with such effect, although a very young 
man, not more than 21 ^years of age, that the 
house actually refused a supply demanded by 
Henry VIL* 

* Watkins^s Biographical Dictioiiary. 
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The crown, indeed, is now in a great measure 
dependant upon the people for its ordinary support 
and subsistence. In this very peculiarity of the 
constitution, consists that fascinating charm which 
always softens '' the insolence of office," and has | 
sometimes melted the heart of tyranny itself into • 
courtesy and kindness. This salutary check in 
the hands of the people, prevents the government 
from becoming despotic ; whilst the absolute power 
of the king to dissolve the parliament at his plea- 
sure, preserves it from licentiousness and anarchy. 

Lords of manors, however, and other subjects, 
frequently regard that as their own inherent right, 
which, in foct, has been vested in their ancestors 
by our earlier princes, to whom> it originally be- 
longed as part of the royal revenue. 
- To the king's ordinary revenues belongs the cus- 
tody of all the lay revenues, lands, and tenements 
which appertain to an archbishop's orbishop*s see; 
and which, upon the vacancy of any bishoprick, 
are immediatdy the right of the king. This was 
formerly a source of great emolument to the crown ; 
but is now, by customary indulgence, reduced 
almost to nothing; for at present all the tempora- 
lities are restored untouched to the new bishop at 
his consecration. 

The privilege which the king has of sending one 
of his chaplains to the new bishop to be maintained 
by him until he provides him with a benefice, is 
called the king's carody ; but this is become an 
obsolete practice. 

M 
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Again, the first fraits and tenths of all sjnrituat 
preferments in the kingdom were formerly a branch 
of the royal revenue. The first fruits are the first 
whole year's profits of any spiritual preferment; 
and the tenttis, the t^ith part of the annuid profit 
of each living. All of which originated in the 
^superstitious devotedness of the popish clergy to 
the holy see ; and being seized by the rapacity of 
Henry VIIl. were added to the crown at the refor- 
mation. ITie justice, however, of queen Anne, 
restored to the church what had been so violently 
wrested fi^m it. And in performing this laudable 
act, the wisdom of her Majesty was no less con- 
spicuous than her equity ; for she granted her royaf 
charter, which was afterwards confirmed by act 
of parliament, whereby all the first fi*uits and 
tenths due to the crown, are vested in the names 
of trustees for ever, to form a perpetual fund, for 
the purpose of augmenting small livings, lliis is 
what is usually called queen Annes bounty. The 
trustees of which are now erected into a corpora^- 
tion, and have authority to make rules and orders 
for the distribution of this fund. 

Another part of the ordinary revenue is the renta 
and profits of the demesne lands of the crown, 
being either a share reserved to the crown at the 
original distribution of property or such as fell to 
it by forfeitures, or other means. 

The prerogative of purveyance and preemption, 
also, was anciently a source of considerable profit 
to the king; but falling into disuse, during the intern' 
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regnum, the parliament afterwards granted to king 
Charles II. his heirs and successors for ever, fif- 
teen pence per barrel on all beer and ale sold in 
the kingdom, in exchange for the old pnvil^ea 
which had become so oppressive to the people. 
Besides this hereditary excise, certain rents also 
were paid to the crown by such persons as were 
licensed to sell wine. But this part of the ordi- 
nary revenue was abolished by statute 30 Geo. II. 
ch. 9. and an annual sum of «£.7000 per annum 
issuing out of the new stan^p duties imposed on 
Tvine licences, was settled on the crown in its 
stead. 

There are several other ancient sources of the 
ordinary revenue which are now of little moment, 
and need only to be mentioned; such as, roya] 
fish, shipvirecks, treasure-trove, waifs, and estrays; 
these, under certain circumstances, are vested in 
the crown, as being goods in which no one else 
claims a property. 

Confiscations of property, or forfeitures of latnds 
and goods for ofiences, are likewise a part of 
ttie ordinary revenue of the king. There is one 
particular forfeiture, called a " deodand;'^ namely, ' 
the forfeiture to the king of whatever occasions the 
death of a person. The origin of which seems to 
have been this. In the days of popish superstition, 
it was thought necessary to pray for the souls of 
departed persons ; when, therefore, any one was 
killed, the instrument of death was forfeited as a 

M2 
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price to obtain the prayers of the church for the 
soul of the deceased. Hence the term '' deodand^'' 
that is, a gift to God. But since the days of papal 
darkness, the forfeiture goes to the king or lord of 
the manor. 

The king being esteemed in the eye of the law, 
the original proprietor of all the lands in the 
kingdom ; those lands revert to hinx which through 
defect of heirs cannot be claimed by the subject* 
This branch of the ordinary revenue is called 
escheats of lands. 

The custody of idiots and lunatici^ in ancient 
times increased the royal income, but the crown 
now derives no profit from this source. 

Such is the proper patrimony of the king ; which 
was formerly productive to an alarming and 
oppressive degree ; but fortunately for the subject, 
these hereditary and casual profits of the crown arc 
almost all alienated from it. To supply the defects 
of which, other methods have been adopted ; and 
these constitute the king's extraordinary revenue. 

This extraordinary revenue is comprised under 
the general term of supplies^ which are granted by 
the commons of Great-Britain in parliament as- 
sembled ; who vote a supply to his Majesty, and 
afterwards consider of the ways and means of rais- 
ing it. But although a vote of the house of com- 
mons to raisea supply, be in general esteemed x^on- 
elusive ; yet the taxes cannot be gathered till they 
lue sanctioned by a specific act of the whole l^s- 
Jature. These supplies are granted by the subject; 
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to liable the government to secure them in the 
enjoyment of their property, liberties, and lives/ 

The extraordinary revenue includes the taxes 
both annual and permanent. The usiial annusd 
taxes are those upon land and malt. 

The land taxj as it now stands, was adopted in 
lieu of all former tenths, fifteenths, subsidies on 
lands, hydros, scutages, or talliages; and the 
method of raising it is by charging a particular 
sum upon each county, according to the valuation 
given in A. D. 1692. This sum is assessed upon 
individuals by commissioners appointed in the 
act, being the principal landholders in the county, 
and by their officers. 

The nudt tax is also an annual tax, and is under 
the management of the commissioners of excise. 
Xt has existed ever since 1697, but has been fre- 
quently altered by additional imposts^ down to 
the present time. 

The permanent taxes include the customs; by 
*vrhich are meant the duties, toll, or tribute pay- 
able on merchandise exported and imported. The 
importing or exporting of goods without paying 
the customs, is called smuggling; which is punish- 
able with confiscation of the commodity. This 
method of defrauding the public revenue, is a 
manifest breach of the divine law ; which com- 
mands us, to " render unto Caesar the things that 
** are Caesar's ;" and to give unto all their dues ; 
** tribute to whom tribute is due, custom to whom 
•* custom." Indcfed, knowingly to purchaise smug-^ 
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gUd goods, is as bad as the buying of goods 
knowing them to be stolen: for wherein, in a 
moral view, does tlie difference consist ? If one 
jcnan give 85. for that which is worth 12^. and 
which he knows to have been stolen, and another 
give the same sum for the like value, which he 
knows to have been smuggled, the only difference 
between them seems to be this; that the one in ef- 
fect steals As. out of\i\^ neighbour's house, whilst the 
other prevents the same sum from going into the 
public treasury. Not that smuggling is exclusively 
a defrauding of the public revenue ; the wilful 
evasion of the payment of any tax, legally im- 
posed, is equally a transgression of the law of 
God. However, therefore, this evil practice may 
be contended for firom worldly motives, it cannot 
be defended upon christian principles. 

The excise duty is another branch of permanent 
taxes : this is an inland impost paid either upon 
the consumption of the commodity, or upon the 
retail sale of it The excise laws were first estab^ 
lished in 1643; from which time they have gradually 
been extended and increased to the present day. 

The excise laws have always been rendered 
exceedingly objectionable to Englishmen, because 
of their infringement of British liberty ; by giving 
officers power to enter th^ dwelling houses of 
those who deal in exc^seable articles, at any hour 
of the day ajid night ; and by the smnmary pro- 
ceedings, to inflict the l^al penalties before two 
conlmissioners or justices of peace, tp the uttef 
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exclusion of a trial by jury. This rigorous lavi 
was first introduced and adopted by the republican 
parliament, whose career commenced with the 
cry of liberty and refonnation. These reformers 
not only began this mode of entering into private 
houses; but when the nation had been a little 
while accustomed to it, they openly and boldly 
declared " the impost of excise to be the most 
" easy and indifferent levy that could be laid upon 
" the people ;'" and accordingly continned it during 
the whole of the usurpation. 

If we expect a removal of onr grievances, real 
or imaginary, either from a change in the form of 
the^vamment, or of the persons who administer 
it, we shall often be disappointed. The source ot 
all our evils lies too deeply to be eradicated by the 
wisdom and power of man; for men of jail parties 
and Opinions alike partake of a fallen and corrupt 
nature. ** Hac omms morbi causa" This is the 
real spring from which all our public and private 
calamities flow. Wboever, therefore, is in office, 
or whatever be the form of the government, some 
excess of expenditure ; some misapplication of the 
public money ; some preferring of private interest 
to the public good ; and some anxiety to provide 
for relatives and connexions, may naturally be 
expected, though they cannot be defended.* To 

* The Author takes this opportunity of acknowledging, once 
for all, his <)hligations to the writings of the Rev. and learned 
Mr. Scott, author of the " Family Bible,'' &c. ^c. 
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a disr^rd of the true source of public abuseB, k 
owing that exclusive pretension to patriotism, 
which usually distinguishes the oppositionist from 
the minister of state ; and to the same cause we 
may attribute the disappointment which is gene- 
rally felt upon every change of the ministry, at 
finding that the candidate for office promised 
more than he wUl or can perform when he is in 
power. *^ He that fancies he should benefit the 
^^ public more in a great station than the man that 
*^ fills it> will in time imagine it an act of virtue to 
'' supplant him ; and, as opposition readily kindles 
'^ into hatred, his eagerness to do that good to 
•* which he is not called, will betray him to crimes, 
*^ which in his original scheme were never pur-* 
posed^"* Real patriotism, then, does not consist 
$0 much in a systematic opposition to men* in 
office, as in a conscientious discharge of the 
duties of our several stations. 

The salt too:, though not commonly called an 
excise, because under the management of different 
commissioners, yet it is subject to the same regu- 
lations as excise duties, and makes part of the 
extraordinary revenue. 

The most popular of the permanent taxes, 
perhaps, of any; .is the postage of letters. For 
whilst the government derives from it a very con- 
siderable sum, the people dispatch their business 
^ith far greater ease and cheapness by its means, 

• Sec the Rambler, No. 8. 
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flian they could do in any other way. This tax 
originated in the parliament of 1643, and the rate 
of postage has been increased at diffetrent times 
since. 

Postmasters in the country are bound to deliver 
the letters to the inhabitants ; atad any chai*ge for 
so doing is iHegal. 

By statute 42 Geo. III. ch. 81, it is enacted; 
that persons sending letters and packets which 
ought to be sent by the post, by any stage coach, 
carts, wagons, or any other conveyances what* 
ever, are liable to forfeit the sum of «£.5, to be 
recovered with full costs of suit, by any persoa 
who shall inform and sue for the same. But this 
prohibition does not extend to letters sent with 
and concerning goods conveyed by any known 
carrier of goods, nor to letters sent by any private 
friend in his journey, or by any messenger sent on 
purpose. 

There is another branch of the permanent taxes 
which is very beneficial both to government and 
the people ; and that is, the stamp duiy^ upon 
various kinds of paper and parchments. The 
benefit which the subject derives fi-om this taxi 
arises from the difficulty to forge any kind of 
deeds of any standing, being hereby increased. 
For the commissioners of stamps are often varying 
their marks, which are imperceptible to all bul 
themselves. 

The home and window tax, a part of the extras 
ordinary revenue, was first established by parlia- 
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mcnt in the reign of Charles 11. by an hnpogt 
called the hearth money. This was abolished by 
statute 1 W. and M. ch. 10. but in six years 
afterwards was virtually revived by a tax of 3^. p^ 
house, and also upon all windows exceeding nine; 
which rate has been gradp^ly increasing to its 
present amount The surveyors, commonly called 
vrmdovr peepers, are allowed by law to survey the 
outside of windows ; and twice a year to pass 
tlirough any house, into any court or yard to 
inspect the windows there ; but have no right or 
power to examine the number of windows by going 
about the inside of the house. 

The duty arising from licences to hackn^ coaches 
^nd chairs in and about London, is another part of 
the public revenue. In 1654, two hundred hack- 
ney coaches were allowed within London and six 
miles round, under the direction of the court of 
aldermen. In the reign of Charles II. they were 
increased to four hundred. These were augmented 
to seven hundred by statute 5 W. and M. ch. 22. 
and the duties vested in the crown. Since which 
time, the number has been raised to upwards of 
one thousand coaches and four hundred chairs* 
The regulation of which is under a jurisdiction, 
whereby a very refractory set of men is kept in 
tolerable order, and the public greatly accommo- 
dated at a small expense. 

Besides the imposts already mentioned, there 
tre taxes also upon plosions and offices under the 
^fown, upon hdrses, carriages, servants, hair 
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powder, dogs, IiceDces for shooting, armoriifl 
bearings, &c. &c. all of which come under the 
general denomination of the king's taxes ; and form 
a part of the permanent duties. 

.There are likewise the property tax, and some 
oth^ duties which go under the name of '' war 
** taxes ;" and these altogeth^ produce yearly an 
immense sum. The principal part of which is 
applied to the payment of the interest of the na- 
tional debt. 

By the national debt are meant the public funds^ 
which was an evil consequent on the revolution in 
1688. After this great event, which delivered uk 
from popery and slavery, the expenses occasioned 
by our continental wars became so great, that it 
was thought unadviseable, and at length found 
impracticable, to raise the supplies within th^ 
year. Large sums, therefore, were borrowed by 
government, and permanent taxes raised to pay 
the annual interest to the public creditors ; who 
have a nominal capital in the funds, which may 
be transferred from one proprietor to another. 

From the yearly taxes, the maintenance of the 
king's household and the civil list are supplied. 
A great variety of items is included in the pay- 
ments of the civil list ; in fact, all those which in 
any shape relate to the civil government. Such 
as salaries to the officers of state, to the judges, 
and to the king's servants ; the expenses of foreign 
ambassadors ; the maintenance of the queen and 
royal femily ; the kitig's private expenditure, or 
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ftivj purse ; secret service money ; various l>ou»- 
ties» pensions, and the like. 

Pensions and sinecures bestowed personally or 
relatively for services to the state, cannot be ob- 
jected to whoi they are granted with discretion; 
but they are greatly abused when given without 
any r^ard to real merit A free government 
is endangered whenever the loyalty of its subjects 
is purchased; and probably i^o state has ever 
recovered, that has been once generally infected 
with the fotal distemper of bribery. It is, how- 
ever, in a moral view, that the evil with us is 
chiefly to be dreaded. The specious patriot may 
indeed inflame the popular feelings by an outcry 
about an increase of taxes for pensioners and 
placemen ; but it is probable, that were all pen- 
sions and sinecures at once abolished, the burdens 
of the state would be no more lightened by such a 
measure, than a first-rate shi^ distressed in a storm 
would be, by the officers throwing overboard thdr 
pocket money and trinkets : as it appears evident 
from the calculations of an experienced financier 
of high character, that by the total extinction of 
pensions and sinecures, a person t>aying taxes to 
the amount of JO.25 a year, would i^ave only 
about 2^.* 

If, indeed, there were a kingdom or society of 
men perfectly virtuous, the direction of public 

* See '^ Observationt respecting tke public Expenditure, &c.^ 
I9 the Right Hon. George Rose, pages 6d, 64, third ^t^on. 
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affairs would be cheerfully committed to the most 
able ; and the rest, so far from envying their exalted 
station and emoluments, would think themselves 
happy in living under their guidance and protec- 
tion* AH corruption would vanish, and every one 
would in some way contribute to the public pros- 
perity. But so long as human nature remains 
what it is, a perfect government, ho^ ever hoped 
for, can never be expected.* 

There can, iowever, be no doubt, that much 
prejudice and mistake prevail amongst even up- 
right and sensible men with regard to the extent of 
what it is the fashion to call the corruption of the 
government and public characters. Every promo- 
tion to office is apt to be considered by some as the 
effect of corrupt motives, either in the minister who 
bestows, or in the person who accepts it ; whilst 
wisdom, virtue, integrity, and independence are 
confidently asserted to be the main spring of every 
opposition to the ministry of the day. But impar- 
tial and temperate men will reflect that the wisest 
and best politicians of all parties, whilst they have 
equally, the good of their country at heart, may 
differ as to the means of promoting it. They will, 
therefore, judge charitably of all public persons ; 
and be careful not to influence and delude the 
ignorant populace by unwarrantable conclusions 
respecting the motives of their conduct 

* See Btttlex't Analogy, part 1. ch. 3. 
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CHAP. XIV. 

OF THE MAGISTRACY. 

It has already been seen, that the king, in virtue 
of his prerogative, is the sole distributor of justice 
to his people. But as it is impossible for him per- 
sonally to administer the law, hedel^ates or com- 
missions others to act for him in the character of 
magistrates. A subordinate magistracy is marked 
with the highest antiquity and authority, as it 
seems to have been first adopted by Moses at the 
su^estionof Jethro, his father-in-law, whose pru- 
dent advice was evidently sanctioned by the divine 
approbation.* The experience of all succeeding 
ages has borne testimony to the wisdom of Jethro's 
counsel. The wisest even of the heathen were 
convinced that a magistracy is essential to the very 
existence of civilized society ;f although it admits 
of being variously modified according to the local 
circumstances of different nations. 

The proper qualifications of magistrates, accord- 
ing to their original institution, are, that they be 

♦ Exodus, ch. xviii. vcr. 13 — 27. 



t Magistratibus igitur opus est: sine qnonun pradentia ae 

** diligentia esse civitas non potest.^' 

Cic. de Lrgib. lib. 3. 
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^^ able men, sncK as fear God, men of truth, hatii^ 
covetousness." The people hare great reason to 
rejoice when such are in authority, on account of 
the many blessings attendant on a consci^itious 
discharge of the duties of their office. 

The obligation of subjects to obey subordinate 
magistrates, and render them all due honour, is 
equally binding as the obedience which they owe 
to the supreme civil ruler. " Submit yourselves,** 
says St. Peter, " to every ordinance of man, for 
** the Lord's sake ; whether it be to the king, as 
** supreme ; or unto governors, as unto them that 
•• are sent by him :* for so is the will of God," And 
St. Paul exhorts, that prayers and thanksgivings, 
be made for '' kings, and for all in authority.'' 
Hence, our excellent liturgy prays for the magis- 
trates, that they may have '^ grace to execute jus- 
•• tice^. and to maintain truth." 

Throughout the British dominion, there are 
several denominations of subordinate magistrates 
who have jurisdiction and authority : they are, 
principally, the high sheriffs, coroners, justices of 
the peace, constables, surveyors of highways, and 
ovetseers of the poor. 

The high sheriff is an officer of very high anti* 
quity ; his name being derived from two Saxon 
words, that signify the reeve, or officer of the shire 
or county. The sheriffs were formerly elected by 
the people of the county. But to avoid tumults, 
that custom has been abolished by statute; and 
they are now appointed in the foUowmg manner: . 
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Thfe Idrd chanoellor, the chancellor of the exche* 
quer, the judges, and several of the privy council, 
assemble together in the exchequer chamber, on 
th^ morrow of St. Martin, yearly, and then and 
there take an oath^ that they will nopiinateno one 
from any improper motive ; this done, it is agreed 
upon who shall be sheriff for the present year. 

The earl of Thanet, however, is hereditary she- 
riff of Westraweland. Which office may descend 
to, and be executed by, a female ; for " Ann, 
•* countess of Pembroke, had the office, and exer- 
'^ cised it in person ; and sat at the assizes at 
•' Appleby, with the judges on*the bench." 

The election of the shrievalty of Middlesex was 
granted to the ^ city of London for ever, in very 
ancient times, upon condition of its paying «£.300 
a year to the king's exchequer. In consequence 
6f which grant, it always elects two sherifis, though 
these constitute but one officer* 

The powers and duties of the h^h sheriff are 
n^aoy and great. In his judicial capacity, he is to 
hear and determine all causes of 40^. value and 
under, in his county court. He is also to deter- 
mine the election of knights of the shire, (who may, 
however, appeal to the house of commoas), of 
coroners also, and to judge of the qualifications of 
voters. As the keeper of the king's peace, he is 
the first man in the county ; and, during his office, 
superior in rank to any nobleman. The high she- 
riff may commit all persons to prison who disturb 
the peace of the county, and bind any person in a 
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recognisance to keep it. He is bound to pursue 
all traitors, murderers, and felons, and commit < 
them to jail for safe custody ; and to defend the 
county against any of the king's enemies^ when 
they come into the laqd. For which purpose^^ 
he may call to his assistance the posse comitatus^ 
or power of the county, by commanding by his 
summons every person above fifteen years old, 
except peers, to attend him, on pain of fine and 
imprisonment for disobedience. 

In his ministerial character, he is bound to ex^ 
ecute all process issuing from the king's court of 
justice. In civil cases he is to serve the writ, 
to arrest, and take bail; and when the cause 
comes to trial, he is to summon the jury ; when it 
is determined, he must see the judgment executed* 
In criminal matters also he does the same^ and 
has the custody of the delinquent, and must ex- 
ecute the sentence of the court, even to death 
itself. He is the king's bailiff to levy all fines and 
forfeitures within the county. He has, likewise, 
officers under him; such as the under sheriff, 
bailiff^ and gaolers; who must neither buy, sell, 
, nor farm their offices, on forfeiture otjC500. 

The under sheriff^ usuMy performs all the duties 
of the office of sheriff, except in a few cases, where 
the personal presence of the high sheriff is neces- 
sary ; but he cannot lawfully practice as an attor- 
ney during his office, which continues, like the 
high sheriff^s, but one year. 

N 
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The bailiffs^ are sheriffs officers appelated ia 
every hundred, to collect fines, and execute writs, 
&c. within their districts. A bound-h^^xS is a 
special bailiff appointed by the sheriff on account 
of his adroitness in executing writs, who is usually 
bound in an obligation for the due discharge of his 
duty, and is therefore termed a hound-hdjXiS^ or as 
the common people call him, a ^m-bailiff« 

Gaolers^ are servants of the sheriff, who must 
be answerable for their conduct. Their duty is to 
keep safely all such persons as are committed to 
their custody by lawful warrant; and if they suffer 
a prisoner to escape, the sheriff must answer for it 
to the king in criminal matters ; and to the party 
injured in civil cases. 

At the assizes, the law allows the sheriff suitable 
attendants. He may not have more than forty 
men in livery ; yet, for the sake of decorum and 
safety, not fewer than twenty in England, and 
twelve in Wales, upon forfeiture of £iOO. 

The office of coroner is also very ancient. The 
coroner is so called, because he has principally to 
do with pleas of the crown. The lord chief justice 
of the king's bench is the principal coroner in thA 
kingdom; and may, if he please, exercise the juris* 
diction of that office in any part of it.- 

In every county there are usually four cwoners, 
and sometimes six. 

The coroner is chosen by the freeholders of the 
county; a writ at common law being issued to the 
sheriff, to make election of a proper person. He 
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is chosen for life ; but ipay be, removed by tlie 
king^s writ, for a cause to be therein specified ; 
such as living at an inconvenient distance, extor-* 
tion, corruption, n^lect, or misbehaviour. 

TTie duty of a coroner is to enquire, when any 
one dies by violence, suddenly, or in prison, into 
the manner of his death; and this must be on view 
of the body; for if the body be not found, no inquest 
can be held. Every inquest must be held at the 
very place where the death happened; and the 
inquiry is to be made by a jury, from four, five, or 
six of the adjoining towns^ over whom the coronei' 
is to preside. 

If any one be found guilty of murder of man- 
slaughter, by his inquest, he is to commit the of- 
fender for forther trial ; and also to enquire con- 
cerning his goods and chattels, which are thereby 
forfeited. He is likewise to ascertain whether any 
deodandMls to the king or lord of the manor by the 
death of the deceased ; and must certify the whole 
proceedings to the court of king's bench, or to 
tiie next assizes. 

Incases where the high sheriff may bejsuspected 
of partiality, arising from his interest in the suit, 
or from his being a kin to the plaintiff or defendant, 
exception may be taken to him ; and the process 
must th^i be awarded to the coroner, in his stead, 
Ibr execution of the king's writs. 

The next denomination of subordinate magis- 
trates to be mentioned, ^lk justices of the peace ; 

n2 
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the principal of whom is tiie custos ratnlormn^ or 
keeper of the records of , the county. The lord 
chancellor, the lord treasurer, the justices of the 
court of king's bench, are likewise by their office; 
and the master of the rolls, by prescription, conser- 
vators of the peace throughout the kingdom. ITie 
othar judges being so only in their own courts. 
But the sheriff and coroner also are keepers of the 
peace in their own county ; and constables and 
tithing-men within their own jurisdiction, may ap- 
prehend and commit the disturbers of the peace, 
till they find sureties for keeping it. 

Conservators of public liberties were chosen in 
England from the barons, to circumscribe^'theking's 
power, in 1215. But the first institution of justices 
of the peace, was not till about the year 1344. 

The privil^e of electing their magistrates was 
taken from the people by statute 1 Edward III. 
ch. 16w which enaqts, '' that for the better main- 
" taitting and keeping the peace in every county, 
^ good men and lawful should be assigned to keep 
** tlie peace." But the appellation o( Justices was 
firsft given to the maintainers of public order, by 
statute 34 Edward III. ch. 1. which empowers 
them to try felonies. 

The justices are appointed by the king's special 
commission, under the great seal. This appoints 
them jointly and severally to keep the peace, and 
any two or more of them to enquire of and deter- 
mine felonies and other misdemeanors. In this 
coiftmission, some particular justices, or one of 
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them, are directed to be always included, without 
whose presence, no business is to be done : the 
words of the commission running thus, " Quorum 
" aliquem vestrumj A. B. C. D. Sfc. unum esse vo- 
** lumus;^^ i. e. " of whom we will that A. B. &c, 
" be one of you ;'* whence the persons so named 
are usually termed justices of the Qtion^m. But 
alth^ngh a justice be put in the commission, he can- 
not act until he sue out a writ of " dedimus potes- 
" tateaC^ from the clerk of the crown, empowering 
certain persons to administer the usual oaths to 
him ; which done, he is at liberty to act in the 
capacity of a magistrate. 

The 18 Greo 11. ch. 20. is the last statute which 
prescribes the quaiifications of justices of the 
peace. By which every justice is required to have 
jOAOO per annum in estate, clear of all deductions ; 
and if he act without such qualification, he shafl 
Ibrfeit JC.IOO. Of this the justice must make 
oath. This clear estate of ^.100. may consis^ 
either in freehold or copyhold, an estate of inheri- 
tance or for life, or even in a term of twenty-one 
years. But this does not extend to corporation 
justices, eldest sons of peers, heads of colleges, or 
to the mayors of Oxford and Cambridge ; all of 
iw^hom may act without any qualification by estate^ 

No practising attorney, solicitor, or proctor, is 
capable of acting as a justice of the peacow 

The office of county justices continues during 
the pleasure of the king; and is determinable, 
firsts by the demise of the crown^ unless the com-* 
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mission be renewed by the successor within six 
months after. Secondly, by express writ und» 
the great seal. Thirdly, by writ of supersedeas, 
which suspends the power of all justices, but does 
not destroy it. And Fourthly, by a new conimis^ 
sion, which virtually, though silently, dischai^es 
all former justices not named therein. 

No sessions can be held without the presence of 
two justices. In the execution of their office, they 
may incur penalties for mal-practices. But the 
courts of law usually, and very propwly, shew 
them great indulgence and lenity; presuming, 
that any mistakes committed by them arise rather 
from a defect of knowledge of the law, tlian 
from wilful negligence, or corrupt motives. Yet 
a verdict a^iast them for wilful injury^ eb titles the 
prosecutors to double costs. Magistrates are entir 
tied to a month's notice of any chaise brought 
against them, in order that they may have time to 
ascertain whether they have committed an error^ 
and make a voluntary reparation. If, however, 
they suffer the matter to go to trial, they must ap* 
pear at the end of the month in the court of king's 
bench, when a declaration of the alledged offence 
is read to them, ai^d four days granted them to 
plead. 

Constables are of two kinds ; (viz.) high consta- 
bles, and petty constables. 

There was formerly the office of lord high con* 
stable, first created by William the Conqueror, 
^bich was hereditary till the year 15215 sjnc^ 
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f^jich time it has been discontinued, except at cp* 
Tqnations; but from his office that of the constables 
now in use, is clearly drawn. 

High constables were first instituted by the sta- 
tute of Winchester, 13 Edward L ch. 6. and are 
appointed at the court-leet of the hundred, or by 
the justices at the quarter sessions ; and are 
removeable by the same authority. 

Petty constables are inferior officers, in every 
town and parish, subordinate to the high constable 
of the hundred, and first appointed about the reign 
of Edward III. They are made either by the jury 
at the court-leet ; or if no court-leet be held, they 
are nominated by two justices of the peace. 

With respect to the duties of constables : they 
are in general to keep the peace in their several 
districts ; and for this purpose have power to ap- 
prehend and imprison all offenders. But one of 
the principal duties of the constables, is to keep 
watch and ward, in order to apprehend all rogues, 
vagabonds, and night-walkers^ and make them 
give an account of themselves. To assist them 
in this duty, they may appoint watchmen at their 
discretion, r^Uated by the custom of the place. 
Besides these duties, there are many, others at- 
tached to this office, by particular acts of parlia- 
ment. 

Surveyors of the highways exactly answer to th^ 
curatores viarum of the Romans ; excepting that the 
office of the latter was of rather more dignity and 
authority than of the former. These surveyors, with 
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us, were first appointed by the statute 2 and 3 P. 
and M. ch. 8. which ordered, that they should be 
chosen by the constables and churchwardens ; but 
now by statute 13 Geo. III. ch. 78. they are consti- 
tuted by two neighbouring justices, and may have 
salaries allotted to them for their trouble. 

The duties attached to this office consist in put- 
ting into execution the statutes for the repair of the 
public roads, leading from one town to another. 
Tlie surveyors have power to remove all nuisances 
out of the highways. They are to oblige every 
person within the parish, between the ages of 15 
and 65 to work on the roads, or find a labourer, or 
compound at certain rates established by the act 
of 13 and 14 Geo. III. ch. 78, 

The law requires every cart-way leading to a 
market-town to be twenty feet wide at least, if the 
fences will permit ; and it may be encreased by the 
order of two justices, to the breadth of thirty feet, 
at the expense of the parish. The expenses which 
surveyors incuy in repairing the roads, erecting 
finger-posts, ms^klng drains, &c. are to be reini- 
bursed by a rate on the parish, to be allowed 
at a special sessions. 

In aid of the highway rates levied on the sepa- 
rate parishes, certain gates, called turnpike gates, 
are erected upon the high roads in all parts of the 
kingdom, at which all carriages, horses, and 
cattle, pay a certain toll. These are under the 
Control of commissioners, and are r^ujated by 
yarious acts of parliament. The 4irst turnpike 
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were erected at Wadesmill, Caxton, and Stiltov, 
in virtue of an act parsed in 1662. 

The last public officers to be mentioned are the 
overseers of the poor; who were first appointed in 
every parish by statute 43 Elizabeth, ch. 2. Be- 
fore that time, the impotent poor subsisted princi* 
pally on the benevolence of their neighbours ; and 
before the reformation they resorted to the monas- 
teries, where they obtained that relief which coti- 
firmed them in habits of indolence and beggary. 
The poor in Ireland, to this day, have no relief 
but from private charity. In Scotland, collections 
are made at all the church doors every Sunday for 
the poor ; probably in compliance with the apos- 
tolic injunction ; " Upon the first day of the week, 
" let every one of you lay by him in store, as God 
*• hath prospered him." 

The overseers of the poor are appointed by two 
neighbouring justices, who must nominate yearly 
in Easter week, or within one month after, two 
substantial householders for the office. A woman, 
who is a substantial householder, may be appointed 
overseer. Their principal duties consivst in raising 
money, • by levying rates on the inhabitants, for 
the maintenance of the poor that are old, sick, 
blind, lame, or otherwise incapable of work ; and 
also in finding employment for those who are 
able to labour. 

The poor may gain a settlement in a parish by 
birth ; as in the case of bastards, who belong to 
whatever parish they are bom in ; b\it legitimate 
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ehildien belong to the parish where their fathem 
are settled. Marriage likewise gains a settlement ; 
for i£ a woman marry a man out of the boundaries 
of her own parish, she belongs to that of her 
husband. So by renting a tenement of the yearly 
yalue of ^^.lO, and residing forty days in the 
parish, or by paying to the poor's rates ; or by 
executing, when l^ally appointed, any parochial 
Dffice for a whole year, if attended with forty days 
residence, any person may gain a settlement. 
This privil^e is also acquired by being hired for 
and serving a year in the same service ; or by being 
bound apprentice ; for such servant or apprentice 
Jielongs to the place of his last forty days residence^ 

So if any one reside forty days on bis own estate, 
however small the value, he gains a settlement in 
the parish, unless he purchased the estate ; ^nd in 
that case he must have paid, banajide^ the consi- 
deration of ^.30, to entitle him to a l^;al set- 
tlement. 

The settlement of an intruder may be prevented 
by an order of two jjustices of the peace to remove 
him, upon complaint being made by the overseers ; 
unless the person has a certificate jfrom^his own 
parish officers, acknowledging him to be their 
parishioner ; in which case he cannot be removed 
till he become actually, chargeable. No one, 
however, can be legally removed who is in the 
way of making a lawful settlement, by hiring a 
.tenement of «£.10, yearly rent; or living in an 
•nnual service. 
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CHAP. X^. 
OF T»E PEOPLE. 

The people in England are usually divided into 
aliens and natural bom subjects. By the former 
are understood all persons who are bom out of 
the British don^inions, and not of English parents ; 
and by the latter, are meant all those who are 
bom within the realm, and are under a natural 
allegiance to the king of Great-Britain. 
. The term allegiance \h taken from a latin word, 
which signifies a ligament that binds the subject to 
his soveragn, on account of that protection which 
he receives from his government. Hence the 
people are called his Majesty's Uege subjects. 

The law distinguishes allegiance into two kinds: 
the one is natural and perpetual ; and the other 
local and temporary. 

Natural and perpetual allegiance, is that which 
a natural bom subject owes to his prince from his 
birth ; and which no time nor place can cancel or 
alter. For as the king protected him in his infan- 
tile and helpless state, his alliance is now due 
to his sovereign as a debt of gratitude ; indepen- 
dently on diat security of his life, person, and 
|)roperty, wfaiph he continues to receive. An 
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l!Ing!ishman is not released from allegiance to his 
natural prince by a residence in a foreign country, 
nor even by becoming the subject of a foreign 
rul^. For he cannot serve two masters ; and his 
native prince having a prior claim, it is unreason- 
aUe that he should, by his own mere act, dissolve 
ihat union between the king and him, which, in 
feet, cannot be destroyed without a mutual con- 
sent. It Ts a hazardous mistake, entertained by 
■umy, that letters of naturalization or certificates 
of citizenship, granted to British subjects by 
loreign states, absolve them from that allegiance 
which is unalterably due from them to the ruler of 
their native country; for if under such circnm- 
ctances they should be taken in arms against him, 
they would certainly be liable to be treated as 
rebels. 

Allegiance is due not only to the regal office, 
but also to the king's person. Hence arises that 
affectionateloy alty which so eminently distinguishes 
every true Briton. This national feeling, perhaps, 
never rose so highly as in the present reign. Cer- 
tainly no prince ever sat upon a throne who had 
juster claims upon the affections of his people than 
George IIL 

Natural l>om subjects are bound to their king 
by an hnplied, original, and virtual allegiance^ 
before any express promise be made ; nevertheless 
the oath of all^iance may be tendered to every 
person, whether natural born or alien, above the 
Tfgc of twelve years. By the oath of all^anc^ 
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the subject swears, ** that he will be faithful, and 
" bear true allegiance to the king." But all per- 
sons in office, must take the oath of abjundtioa 
also; an oath which very clearly and explicitlj 
acknowledges the rights of his Majesty, and 
renounces all adherence to the descendants of the 
Pretender. 

So likewise the oath of supremacy, which prio* 
cipally disavows the Pope's usurped authority ia 
these kingdoms, must be administered to all persons 
who take upon them any office under the crown. 

Local or temporary alliance, is that which is 
due to the king from all aliens, so long as they 
i*eside in his dominions ; and which ceases as soon 
as they depart out of it. Because, as the king uo 
longer affords them his protection, they no longer 
owe him allegiance. 

Aliens have by no means the same privileges in 
England as natural bom subjects. Nor is it rea- 
sonable that they should. They cannot acquire 
any real or pei*manent property ; but may trade 
freely, hire a house to live in, and accumulate 
per$0fud property, which they may dispose of by 
will 

The children of Englishmen, which are bom 
abroad, are considered as natural bom subjects of 
the king, to all intents and purposes ; unless their 
fathers were banished out of the kingdom for high 
treason, or were at the birth of such children, in 
the service of a power at war with Great-Britain. 
And the children of aliens, born in England, ar« 
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i-egarded as natural bom gubjects, and entitled to 
all the same privil^ra. 

A denizen is one who is an alien born, but made 
an English subject by the king's letta^ patent, a 
high and incommunicable branch of the royat 
prerogative. But a denizen has not all the privi* 
l^es of a native ; for although he may buy lands, 
he cannot inherit any ; nor can his children who 
were bom before his d^ization. Neither can he 
be a member of the privy council, or of parliament; 
nor hold any office, civil or military ; nor receive 
any grant of lands from the crown. 

Naturalization is the putting of an alien just in 
the same state as if he had been a natural bora 
subject; except, only, that he is incapable, as 
well as a denizen, of being a member of the council, 
or parliament ; of holding offices, grants from the 
crown, &c. &c. Naturalization can be performed 
only by an act of parliament; and no bill, by 
statute of 12 William III. ch. 2. can be introduced 
into either house of parliamait to naturalise any 
person, without a clause in it, disabling the sub* 
ject of it from holding offices, &c. &c. This act 
was passed from a jealousy of king William'i^ 
partiality to foreigners^ 

Before such a bill can be brought in, it is requi- 
site, also, that the person to be naturalized, have 
received the sacrament of the Lord's Supper one 
month before the bill be introduced ; and that he 
take& the oaths of alliance and supremacy in the 
presence of tibe parliament. ^ 
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CHAP. XVI, 

OF THE CLERGY. 

Previously to taking a view of the law respecting 
the clei^y, it will be proper to give a.brief state- 
ment of the introduction of the christian ministry 
into the world. 

No sooner had Adam fallen from his original 
state of righteousness and holiness, and by his 
transgression subjected both himself and his poste- 
rity to the merited punishment of divine wrath, 
than God was pleased to declare that the seed of 
the woman should bruise the serpent's head. 
Hereby was given the first intimation of that 
" eternal life, which he who cannot lie promised 
" before the world began." The plan of man's 
redemption is stupendous, is mysterious. For 
whetKer we contemplate its author, the dignity of 
the person who accomplished it, or ourselves as 
the objects of its vast desigp; we are equally 
astonished and constrained to exclaim, " 1 the 
" depth of the riches both of the wisdom and the 
" knowledge of God ! How unsearchable are his 
" judgments, and his ways past finding out!*' It 
pleased God to make known to man the scheme 
of his redemption, by d^ees^ and in divers 
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manners. In the fulness of time, however, Christ 
came in the flesh, and made an ofiering of himself 
as the alone sacrifice for sin ; and by his meritorious 
death, he finished the work of man's salvation. 
Such was the introduction of Christianity into the 
world ; the peculiar doctrines of which are com- 
prehended in Uie emphatical term ''gospel,'' or, 
*' glad tidings." This gospel has been, still is, 
and will be to the end of time, manifested to the 
world, '' by preaching which is committed to 
** faithful men, according to the commandment of 
" God our Saviour." They are, therefore, so to 
be accounted of '' as of the ministers of Christ, 
" and stewards of the mysteries of God." 

The ministers of Christ, in the established 
church of England, are denominated, the clergy; 
a term, however, that comprehends all persons 
either in holy orders, or in ecclesiastical offices. 

Cleigymen in holy orders enjoy by law, certain 
exemptions ; not only on account of their sacred 
character, but also that they may not be hindered 
in their spiritual duties, by being engaged in tem- 
poral affairs. They cannot be compelled t^ serve 
on juries, or discharge the duties of any civil 
office. They are privileged during their attendance 
on divine sen^ice, fi-om arrests in civil suits. And 
in cases of felony, a clergyman may have his 
benefit of clei^y for any number of clergyable 
offences ; which a layman, even a peer, can receive 
only upon the first conviction. 
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Bat for the same reasons that they are allowed 
many privileges, the clergy are likewise laid under 
several disabilities. It has been already stated 
that they cannot sit in the house of commons ; 
neither are they permitted to engage in any manner 
of trade, nor sell any merchandise, under for- 
feiture of the treble value. 

By the 75th canon, they are expressly prohibited 

from " resorting to any taverns or alehouses, other 

" than for their honest necessities ;'* and from 

" spending their time idly by day or by night, play- 

•* ing at dice, cards, or tables, or any other unlawful 

*' game ; having always in mind, that they ought 

*' to excel all oth^ in purity of life, and should 

" be examples to the people to live well and chris- 

*• tianly/' And although the common law very 

properly allows clergymen to take " reasonable 

** recreations, in order to make them fitter for the 

" performance of their duty and office ;" yet " by 

" the canon law they are prohibited to hunt/* 

Hence, when archbishop Abbot, in 1631, had the 

misfortune to kill the game-keeper in shooting at 

a deer, with a cross-bow, at Bramshill park, in 

Hampshire, the seat of lord Zouch, he was deemed 

to be incapacitated from discharging the office of 

primate any longer. But the judges and bishops 

recommending it to the king, his Majesty granted 

his grace a dispensation, by which he was restored 

to his former functions. 

By the 76th canon, '* No man being admitted a 
'' deacon or minister^ shall from thenceforth volun- 

o 
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'* tarily relinquish the same ; nor afterwards use 
*^ himself in the course of his life, as a layman^ 
'' upon pain of excommunication/' 

The church of England is episcopal, and always 
'^as been from the first introduction of Christianity 
into the island. 

That the episcopal ordination and government 
prevailed even in the apostles' days, cannot be 
doubted by any who give credit to the epistles of 
St Ignatius. .That holy father died within ten 
years after St. John the apostle, and was himself 
bishop of Antioch. He speaks familiarly of the 
three orders of bishops, priests, ajid deacons ; and 
it may hence be fairly inferred, that episcopacy 
originated in the apostolical practice.* ''That 
** episcopacy was received universally in the 
** church, either in the apostles' time, or presently 
** after, is so evident and unquestionaUe, that jthe 
'' most learned adversaries, do themsdves confess 
'' it"t Nor was it ever called in quiSst[M)ii for 1500 
years after the christian aara. 

But whilst wise aad good men disa^ee on this 
point, it ought in candour to he acknowledged hy 
them all, that the new testament does not speak 
so decidedly on the subject as to justify any party 
in asserting that either this or that form of church 
government is positively €$tj<nned. 

The different orders of the clei^y of the church 
of England essential to the constitution of episcopal 

' See bishop Lloyd's Historical Account of Church GoTerameul;. 
t Cbillingwoitb. 
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goveroment, dre those of bishopts, priests, and 
deacons, fiat besides these ministers, there are 
various other officers of the church, which, although 
not necessai*y to the existence of an episcopal 
church, have been gradually introduced and deem- 
ed expedient for the well-ordering and conducting 
of ecclesiastical affairs. Such are, archbishops, 
deans, prebendaries, minor canons, archdeaconc^ 
churchwardens, parish clerks, and the like. 

When cities were at first converted to Christi- 
anity, the bishops*were elected by the clergy and 
people ; but as the number of christians increased, 
Uttch tumults were raised at these popular elections, 
that at one time no less than three hundred persons 
trere killed. The christian emperors and kings, to 
prevent these disorders, took the authority of 
Appointing bishops into their own hands. This 
|ilan created many disputations between them, and 
the pope, and the clergy. At length, after many 
alterations as to the mode of constituting the 
bishops in England, it was finally settled, that they 
i^ioiild be elective by the dean and chapter, under 
the king's nomination. 

When a bishop dies, therefore, or is translated, 
the dean and chapter certify the king thereof in 
dbancery^ and pray leave of the king to make 
election. Upon which the king grants his libence, 
winch is called, ^'eangi d^dire;*' that is, leave to 
choose. With this writ of '^cangi d'ehrer a 
letter missive from tiie king ig sott to the dean and 

o2 
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chapter, containing the name of th^ person whom 
they are to elect ; and if they delay the election for 
twelve days, the king has a right by his letters 
patent to nominate and appoint whom he pleases 
to be the new bishop. It is not true, that a cler- 
gyman when he is offered a bisboprick answers, 
" nolo episcopaHj' I will not be made a bishop. 

When the election is made, if it be of a bishop, 
it must be signified to the archbishop of the pro- 
vince by the king's letters patent ; and if of an 
archbishop, then to the other archbishop and two 
bishops ; or, to four bishops, requiring them to 
confirm, invest^ and consecrate the person so 
elected, on pain of o, prenmnire on refusal. 

The episcopacy of England consists of the two 
archbishops of Canterbury and York, and twenty- 
four bishops ; who, upon confirmation, may sit in 
parliament as lords thereof. There is likewise the 
bisiiop of Soddr and Man, who has no seat in the 
house of lords. 

The archbishop is the chief of the rest of the 
bishops, and of all the inferior clei^y in his jwro- 
viiice ; and he exercises episcopal jurisdiction in 
his own diocese, as well as archepiscopal in his 
province. Upon receipt of the king s writ, he 
summons the bishops and clergy in his province to 
meet in convocation ; and to him all appeals are 
made from the bishops and consistory courts 
within his jurisdiction. 

The archbishop has the right to present to all 
vacant livings in, the disposal of his bishops, if 
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they be not filled within six months from the 
vacancy. And whenever a new bishop is conse- 
crated, he makes over by deed to the archbishop, 
his executors and assigns, the next presentation of 
such dignity or benefice in the bishop's disposal 
within that see, as the archbishop himself shall 
choose; which is called the archbishop's optimi. 
This deed binds the bishop, but not his successors. 

The archbishop of Canterbury enjoys some 
privileges above the archbishop of York. For to 
him belongs the privilege of crow^ning the kings 
and queens of England. He hath also, by statute 
25 Henry VHI. ch. 21, the power of granting 
dispensations, in many cases, not contrary to the 
holy scriptures and laws of God. He, therefore, 
grants special licences, to marry at any time or 
place, to hold two livings, and the like ; and may 
also confer degrees independently on the twa 
universities. 

The powers and authority of the bishops, are 
to ordain the priests and deacons to their sacred 
offices, inspect the manners of the people and 
clergy, and punish them by ecclesiastical censures, 
in order to reformation. They administer the 
right of confirmation, and induct to all ecclesias- 
tical benefices in their dioceses; every part of 
which they may visit at their pleasure. They 
have also their several courts, and are assisted in 
matters of ecclesiastical law, by their chaucellora 
and other officers. 
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An ecclesiastical benefice may become taoani 
by death.; by deprivation for any very gross and 
notorious crime; and also by resignation. A 
resignation must be made to some superior; con< 
sequently a private clergyman must resign to &e 
bishop of his diocese ; a bishop, to the archbishop ; 
veho can resign to no one but the king himself. 

The dean and chapter is a council appointed to 
assist the bishops with their advice, both in eccle- 
siastical and also in other matters relative to 
the see. 

The origin of the dean and chapter seems to 
have been an imitation of the division of the civfl 
government into hundreds, .tithings, &c. For 
when the rest of the clei^ were first settled in the 
several parishes in each diocese, the dean and 
prebendaries were reserved to perform religious 
worship at the cathedral ; and the chief of theoi 
being appqinted to preside over the rest (probaUy 
ten in number^ was called decanus, or dean. 

The appointment of the deans varies: some are 
elected by the chapter, upon the king's ** cong^ 
" d'elire'' and letter missive of nomination, in like 
manner as the bishops; and others obtain the 
office by the king's letters patent. 

A chapter of a cathedral church consists of 
persons ecclesi&stical, canons, and prebendaries, 
whereof the dean is chief; but with the others he 
is subordinate to the bishop. The canons and 
prebendaries are sometimes appointed by the king. 
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aomdiiiies Iqr tfie Ushop, aiMi scHnetimes elected 
by Bach other. 

Deaneries and prebends mny become void by 
dealii, by deprivation, or by resignation. Also, 
if a dean or prebendary be consecrated a bishop, 
all his former -preferments are vacated; and the 
king may present to them in virtue of his pre* 
rogative. 

Tlie archdeacon is an ecclesiastical officer ap* 
pointed by the bishop. He has a kibd \>i subor* 
dinate episcopal authority ; and therefore visits the 
clergy, and has his courts for the punishment of 
offenders by ecclesiastical censures. 

Rural deans, now grown almost into disuse, aiiQ 
very ancient officers of the church. They were 
endued with a degree of coercive power; and 
iwrere prob2d>ly, originally, the deputies of the 
bishops, to inspect the lives and conduct of the 
cleigy of the several parishjes tjiroughout the 
diocese, 

But the most numarods, as well as most labo- 
rious order of the clergy, are the parsons, vicars, 
and curates. 

A parson is one who has full possession of all 
the rights of a parish^hnrch. He has his name, 
because in his own person he represents the church, 
which is an invisible body. He is a body corpo- 
rate in himself, that he may protect the rights of 
the church, which he personates, by a perpetual 
succession ; and is sometimes called the rector, or 
governor of the church. During hia life, he has 
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the freehold of the parsonage house, glebe, tithes, 
. &c. &c. and for the njost part, he has the right to 
all the ecclesiastical dues in the parish. From 
some cause or other, the term parson has become 
a name of scorn and derision ; but we see, that in 
point of fact, it is an appellation of honourable 
distinction. There is too much reason to fear 
that the inconsistent lives and conversation of 
some of the clergy, have, in all ages occasioned 
much of that contempt of their sacred order vtrhich 
generally prevails amongst inconsiderate and un- 
godly men. Yet nothing can be mere unreason- 
able, than to chai^ miy body of men with the 
failings of any of its individual members. In fact, 
a man cannot give a more indisputable proof of 
his being destitute of all true religion himself, 
than by being fond of displaying his profane wit 
at the expense of its ministers. He who wantonly 
defames the servant, can have little regard for the 
master. 

A viear is one who has a (Spiritual promotion or 
living under the parson ; and is so denominated as 
officiating vice ejus^ in his stead. Such promotion 
is called a vicarage. When the parson is a mere 
layman, and cannot supply the church but by a 
spiritual person, he is called an improp^iaior^ and 
the living, an impropriaiUm. 

A curate signifies, generally, one who is not 
instituted to the care of souls ; but exercises the 
spiritual office in a parish under the rector or vicar. 
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The appointment o( a curate must, be by the 
incumbent's nommatioii of him to the bishop, 
whose licence is necessary before he can be law- 
fully admitted to officiate in the church to which 
he is appointed. He is to be paid such salary as 
the bishop thinks reasonable. 

A Kcensed curate cannot be remoTed by his 
rector or vicar, in order to put another curate in 
his place. But Doctors Swabey and Adams, of 
Doctors Commons, have lately given it as their 
opinion, ''that every licence terminates on the 
'' death of the incumbent who gave the nomination ; 
'' and that the succeeding rector may nominate atiy 
'' other d^gyman to the cure, and claim a fresh 
** licence from Xhe bishop of the diocese." 

The requisites necessary to become a parson or 
vicar, are four ; namely, holy orders, presentation, 
institution, and induction. 

No man may presume to execute any of the 
offices of bishop, priest, or deacon, in the estab- 
lished church, *^ except he be first called, tried, 
^' examined, and known to have such qualities as 
*^ are requisite for the same ; land also by public 
^' prayer, with imposition of hands, be approved 
'' and admitted thereimto by lawful authority." 

For the particulars of the method of conferring 
holy orders upon deacons and priests, and also of 
consecrating bishops and archbishops, the reader 
is referred to the order of this very solemn service, 
printed in the larger sorts of the liturgy of the 
church of England. 
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A persbn carniot be ordained a deaooa under the 
age of twenty4hree years ; nor a {nriest^ till he is 
tweDty*fbur years old,; under Tvhich'age he is 
incapable of being admitted to any benefice. 

The giving of money, directly or indirectly^ to 
obtain orders and lic^ice to preach is unlawful. 
l%e person giving, such enters forfeits £4Xi, and 
be who receives them <£lO, and is rendered inca* 
pable of any ecclesiastical preferment for seven 
years afterwards. From the analogy which such 
conduct bears to the crime of Simon Magus, who 
offered the apostles money to give him the power 
of conferring the Holy Ghost on whomsoever he 
should lay his hands, it is called nmcwg. So the 
giving or taking of money for a ^presentation or 
collation is also simony, and is puniediable by sta- 
tute t31 £li2. ch. 6. 

Wbon a living is vacant, the patron offers whom 
he pleases in holy orders to the bishop of the dio- 
cese, to be instituted to it. But the bishop may 
refuse such a one on many accounts. As, if the 
I>atron be excommunicate and remain in contempt 
forty days ; if the clerk be an alien, under age, an 
outlaw, or the like; or if he be defective in his 
faith or morals, or destitute of sufficient learning. 
The bishop has the right to examine and judge of 
the qualifications of all candidates for holy orders, 
and is not accountable to any temporal court for 
the measures he takes in his examination. 

Upon refusal of the derk, however, the patron 
nay bring bis action at law ; and then tibe bishop 
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most assign the cause of bis refusal, which if it be 
tetaiporal, Jthe judges must determinft its i^alidity : 
but if the iatct be denied, a Jury must determine 
it. If the cause be spiritual, as for heresy, and 
the feet denied, a jury is to decide ; but if admiU 
ted, the court assisted by learned divines, shall 
determine its sufficiency. If the bisliop should 
refuse the clerk on account of d^ciency of leam^ 
ii^, the court may refer him to the archbishop for 
re-examination, and his decision shall be final. 

When a person applies for insHtuti<m, he must 
shew the bishop his letters of orders, and bring 
testimonials of his good Nfo and conversation, 
should the bishop require it. Institution is a kind 
of investiture of tfie spiritual part of a benefice^ by 
which the cure of the souls of the parish is com-- 
mitted to the charge of the clei^yman. 

Collatiam to a benefice, is when the bishop him- 
self is the patron, and confers the living ; then the 
presentation and institution are one and the same 
act, and called a collation to abenefice. 

Jhduetum is the investiture of the temporal 
part of the benefice, as institution is of the spiri- 
tual; and is performed by a mandate from the 
bishop to the archdeacon, who usually issues out 
a precept to other clergymen to perform it for him. 
lit is done by giving the clei^yman corporal pos- 
session of the church, as by holding the ring of the 
door, tolling a bell, or the like; and is a form 
required by law, to give the parishioners sufficient 
notice and certainty of their new minister to whom 
they are to pay their tithes. 
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When a clergyman is instituted to a rectory or 
Ticarage, or licensed to a perpetual «(uracy, he 
takes the following oath, in the presence of the 
bishop or his commissary ; '' I A. B. do swear 
" that I will perform true and canonical obedience 

** to the bishop of '- — and his successors, in all 

" things lawful and honest. So help me God/* 
Not that this oath implies obedience to the canons^ 
as some erroneously suppose, but only to the law- 
ful commands of the diocesan. This oath of ca- 
nonical obedience taken by beneficed clergymen, 
originated at a much earlier date than the canons 
of 1603 ; and was certainly intended to resemble 
that, which, under the feudal system, the tennnt, 
took of fidelity and obedience to his lord. It is^ 
in short, of a i^milar nature to the oath of alle- 
giance to the soTereign. But as the laity in taking 
this oath to the king do not swear to obey the sta- 
tute law; so the clei^ by swearing canonical 
obedience, do not lay themselves under an oath 
to obey the canons. Stipendiary curates and lec- 
turers are not required to take the oath of canoni- 
caI obedience; which is a further proof that it is 
restricted to that obedience which an incumbent 
is to render to the bishop and his successors. 

A bishop, likewise, on his consecration takes an 
eath of due reverence and obedience to tl^e archbishop 
of his province,* 

* For a satisfactory elucidation of this subject, 9eo a pam- 
phlet on *' the Nataie of the Oath of caiiooical obedience, b^ 
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An incumbent may vacate his benefice dther by 
death, or by cession in taking another living; for he 
cannot hold two livings without a dispensation. 

Consecration to a bishoprick, likewise, vacates 
the pafsonage or vicarage ; but by the favour of . 
the crown, the new bishop may hold a living ^* in 
** cammefidam:'' that is, the living may be commit* 
jted to his care till a proper pastor can be provided 
for it. 

A benefice may also be vacated by resignatioUi 
deprivation, or in pursuance of some penal statutes 
against simony ; for maintaining any doctrines 
derogatory to the king's supremacy, or to the 3d 
articles, liturgy and homilies ; by neglecting after 
institution to read the liturgy and articles in the 
church, or make the declaration against popery, &c. 

There are about 10,000 parishes in England ; 
and it is said that the average annual income of 
the parochial clergy does not much exceed *£ 100.* 
A sum far too small for the exigencies of a family. 
And when it is considered that even this amount 
is reduced in many cases by the unequal distribu* 
tion of the ecclesiastical revenue, the situation of 
the far greater part of the clergy will appear truly 
deplorable to every pious and feeling mind. How 
is it then that the payment of the clergy is thought 
by many such an intolerable grievance ? It w ill 

" Mr. VowLES, one of tlie proctors of the consistorial court of 
*' Bristol.'*— Rivingtons. 

* See an Essay on the Reveaaes of the Church of England. 
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perhaps be ajiswered, *' the tithes ate a fi-uitfal 
^ 8oor<re of contention, and expensive litigations." 
But it may reasonably be doubted whether any 
other mode of supporting the clergy that the legis* 
lature might adopt instead of tithes, would be 
more cheerfully complied with by the majority of 
the people. For men do not willingly pay for that 
of which they imagine they have no need. Ther 
truth, however, is, th^t where the clergyman and 
his parishioners are under the due influence of that 
religion which they profess, there will be no disr 
pute about tithes. For on the one hand, he wilt 
be anxious at all times to convince his flock, that 
he seeks not theirs but them ;^ and on the other 
hand, the people will by their liberality make it 
manifest, that they think it perfectly reasonable 
and just, that they who sow unto them spiritual 
things, should reap of their carnal things.f 

The annual stipend of the curates, probably 
does not exceed on the average JCSO; a sum 
barely sufficient to supply even a single man with 
the necessaries of life. The l^slature has indeed 
of late somewhat ameliorated the condition of the 
poorer curates ; but this useful body of men cer- 
tainly requires some further national provision. 
They who preach the gospel ought at least to 
erw*byit. 

Besides these several spiritual persons, there, 
are other subordinate officers of the church. 

* 2 ConckxiL ver. 14. 1 1 Cur.cfciS. tow IK 
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Churchwardens^ as the fq^raseiitatiTes of the 
parish, are the guardians or keepers of the ckurch. 
They are appointed yearly; sometimes by the 
parish, sometimes by the minister, aod sometimes 
by both GCAJointly, according to the custom of 
the place. . 

Their office is to repcur the church, and make 
rates for the defraying of the expense ; they are 
^so joined with the oveiseers, in the care and 
oaaintenance of the poor. They are authorised to 
keep the people orderly at church ; and are pos* 
sessed of many parochial powers, int«sted in them 
by Tarious acts of parliaoient It is die duty also 
ef the churchwardens, to make presentments of 
all disorderly persons, &c. &c. at the bishop's or 
archdeacon's visitation. 

JParish clerks and sext4ms are likewise rc^rded 
by the common law, as persons who have freeholds 
in their offices. They are generally appointed by 
the minister ; but sometimes by the parish, where 
die establishment of the custom gives the inhabi- 
tants a civil rig^t to the appointment 

By tike 91st canon, the qualificadons for a 
parish cfetk, are, that he be ?* twentjT years of 
*' age at least; of honest conversation ; sufficient 
^ for his iseading, writing, and also for his compe** 
'^ tent skill in ^itg^mgr* if it may be." 

As psaUnrsinging constitutes so del^htful and 
profitable* a part of public worship, attention 
should always be paid to this part of his qualifica- 
tion in the appointment of a parish clerk. 
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The rule laid down for church music, in 
England, almost a thousand years ago, was, that 
a plain and devout melody should be observed. 
And the rule prescribed by queen Elizabeth in 
her injunctions to die clei^, was, that ^' for the 
'^ comforting of such as delight in music, it may 
'' be permitted, that in the beginning or in the end 
** of common prayer, either at morning or evening, 
'' there may be sung an hymn, or such like song, 
'^ to tlie praise of Almighty God, in the best 
^^ melody and music that may be conveiiently 
'^ devised, having respect that the sentence of the 
" hymn or song may be understood and perceived." 



CHAP. XVIL 

OF DISSENTERS. 

The stated reading of such large portions of the 
sacred scriptures in every parish 'throughout the 
kingdom, is alone such a public blessing, as, in 
the judgment of many, more than balances all the 
imperfection, real or supposed, which attaches to 
the national church. Another obvious advantage 
arising from the estabhshment of the church of 
England, is the perpetuity of her creed and wor- 
ship; notwithstanding the objections that have 
from .time to time been brought against them, 
either from without or from within* The articIeB 
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remain the same compendium of scriptural truth; 
tlie homilies, the same deposit of '^ godly and 
*' wholesome doctrine;'' and the liturgy, the same 
sublime and spiritual service as they ever were. 
They are all, too, as '^ necessary for thesfe times/' 
as they were in former, and will be in all future 
generations ; and therefore it is hoped that they 
will remain immoveably fixed, to enlighten and 
comfort the people of this favoured land to the end 
of time. 

It is not, however, to be expected in a country 
whose inhabitants enjoy the right of private judg- 
ment, that an unanimity of religious opinion should 
exist. Being no longer mentally enslaved by a 
superstitious and bigotted priesthood, we are per^ 
mitted, as well as enjoined to '' search the scrip*- 
" tures" for ourselves. Hence, however, much it is 
to be lamented, there will necessarily be a diversity 
of sentiment with r^ard to matters both of faith 
and discipline. 

It would be quite foreign from the design of this 
work to give even a brief historical sketch of the 
dissenters, since it proposes to state only the lata 
as it relates to that respectable class of his IMfajes^ 
ty's subjects. 

The grounds of dissent are various. But it may 
be observed, that the puritans (the name by which 
the first dissenters were distinguished) separated 
chiefly on account of their objections to the govern- 
ment and ceremonies of the church ; vrhilst they 

V 
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firmly believed in her doctrinal ieirticles, which, it 
is presumed, are consonant with the iaith of far the 
greater part of the non-confoimists of the present 
day. 

From the first period of the reformation, the pro- 
fisstants manifested that they entertained different 
views respecting many things; which were perhaps 
madet oo much of at that time by all parties. Al- 
though these are now very generally considered to 
be of inferior moment, compared with the essen- 
tials of religion ; yet good men are still not suffi- 
ciently agreed about them to permit them all to 
hold communion together in the established church. 

The law, therefore, considers all persons as dis- 
senters who, from any cause whatever, do not con- 
form to the church of England in the established 
mode of religious worship, agreeably to the statutes 
1 Eliz. ch. 1. and 13 and 14 Car. II. ch. 4. called 
acts of uniformity. By these acts, all dissenters 
are subjected to certain penalties; from which, 
however, they were happily relieved by statute 
1 W. and M. ch 18. called the toleration act, which 
was confirmed by 10 Anne, ch. 2. 

'these f wo acts exempt his Majesty's protestant 
subjects dissenting from the church of England, 
from the penalties of the above and similar sta- 
tutes, and from prosecution in the ecclesiastical 
courts, on account of their non-conformity. The 
benefits of these acts extend only to such protes- 
tant disseiiters as shall qualify themselves as in 
therein prescribed. 
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The acta of uniformity, then, do not apply to snch 
dissenters as shall take the oaths of alliance and 
supremacy, and make and subscribe the declara* 
tion against popery, made 30 Car. II. ch. 1. against 
trandubstantiation, invocation of saints^ and the 
sacrifice of the mass. 

With respect to dissenting places of wortdiip ; 
no assembly shall be allowed till the place of meet- 
ing be certified to the bishop of the diocese, or 
archdeacon, or justices at the quarter ^sessions^ 
and be r^stered, and a certificate thereof gtveui 
The meeting-house must be open during public 
worship, the doors being neither barred, bolted^ 
nor locked. ^ 

Dissenting teachers, to be qualified as such, 
were required by the above acts of W. and M. and 
of Anne, to declare their approbation of such parts 
of the 39 articles as do not relate to the government, 
ceremonies, and power of the established church, 
or refer to infiemt baptism; but by the IdthGeo. tiL 
ch. 44. they are intitled to all the benefits of the 
toleration acts, if they take the oaths and subscribe 
the declaration against popery, agreeably to the 
provisions of those acts, and likewise subscribe the 
following declaration, " I A. B. do solemnly de- 
" clare in the presence of Almighty God that I am 
" a christian, and a protestant, and as such, that t 
" believe that the scriptures of the Old and New 
" Testament, as commonly received amongst 
" protestant churches, do contain the revealed will 

p2 
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** of God ; and that I do receive the same as the 
" rule of my doctrine and practice/* 

The same act provides, that no protestant dis- 
senter swearing and subscribing as above, shall be 
prosecuted for teaching and instructing youth as a 
tutor or schoolmaster. 

Quakers, to have the benefit of the aqt of tolera- 
tion, shall make and subscribe the aforesaid decla- 
ration, and a declaration of fidelity to the king and 
of his supremacy ; and shall subscribe a profession 
of their christian belief, in a form of words pre- 
scribed by the act. 

Dissenting ministers qualified in one county, 
may officiate in any other, upon producing, if re- 
quired, a certificate of being so qualified, and 
swearing and subscribing as above. 

If any person misuse such qualified teacher, or 
disturb a dissenting congregation, the offender 
shall find two sureties to be bound by rccc^nisance 
in ^50 each ; and in default thereof, be committed 
to prison till next quarter sessions, and upon con- 
viction forfeit ^20. 

Neither the bishops, clerks of the peace, or jus- 
tices of the quarter sessions can decline at their 
pleasure to license a meeting-house, or to qualify 
a dissenting minister ; for the act requires the pro- 
per officers to register such places of meeting, &c. 
&c. upon its being certified. And if through igno- 
rance or perverseness, any of them should refuse \ 
a mandamus, upon proper application, will always 
be granted to compel them to do their duty. 
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it ^as for many years believed that the toleration 
act only suspended the penalties, but did not take 
away the crime of non-conformity. It was sup- 
posed that a dissenter might be fined for refusing 
to serve a civil office ; and at the same time in- 
cur all the penalties of the test and corporation 
acts, if he took upon him any such office without 
taking th^ sacrament according to the form and 
custom of the church of England. This was cer- 
tainly a very great hardship, and altogether incon- 
sistent with the liberal and equitable spirit of the 
English constitution. At length, about the year 
1762, Allen Evans, Esquire, being chosen sheriff 
of London, refused to execute the office, upon the 
grounds of his being a dissenter, and of his not 
being able, conscientiously, to take the sacrament 
at church. For this he was prosecuted by the 
city of London, who brought the cause before the 
house of lords by appeal from the commissioners 
del^ates, who had given judgment for the defen- 
dant The house ordered this question to be pro- 
posed for the opinioa of the judges : *^ How far 
'' the defendant might, in the present xrase, be 
** allowed to plead his disability in bar of action/' 
All the judges, excepting Mr. Baron Perrot, were 
of opinion, " That the corporation act expressly 
" rendered the dissenters ineligible and incapable 
'' of serving ; and that the toleration act amounted 
^' to much more than a mere exemption from the 
" penalties of certain laws, by freeing the dissenters 
** from all obligs^tion to take the sacrament «t 
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*^ oburch ; abolishing the crime as well as pe«^ 
'^ nalties of noa-conformity, and allowing and pro- 
^' tecting the dissenting worship ; and therefore, 
<< that the defendant may plead this disability iu 
"bar of the present action." The whole of the 
aiguments of the judges were summed up by the 
learned lord Mansfield; and upon this ground 
the house of lords affirmed nem. ton. the jyidgmeht 
of the commissioners del^ates. ' It was the opinion 
of lord Mansfield, that the dissenting worship was 
not merely connived at, but " established'^ And 
doctor Fumeaux informs us, that Mr. speaker 
Onslow likewise observed, iq a conversation with 
which he honoured him, '^ that as far as the autho- 
" rity of the law could go in point of protection^ 
^* the dissenters were as truly established as the 
*^ church of England; and that an established 
^^ church, as distinguished from their places of 
'^ worship, was, properly speaking, only $^ endowed 
" ckarchr 

Ever since the toleration act passed, it has been 
the invariable practice of our kings in their speeches 
to their parliaments upon their accession to the 
throne; after declaring their aflTection to the 
church of England and resolution to support tt, 
to add, that they will maintain the toleration 
inviolable. 

By two statutes of 13 Car. II. ch. 1. called th^ 
corporation and test acts, no person can be legally 
plected to any office relating to the goverament of 
ftpy city or porporatiou, unless within a twdv^- 
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tttOniii te^blVy he has received the saenraent of (he 
Lo^d s Supper according to the rites of the church 
of England ; and unless at the same time that he 
takes the oath of office, he also take the oath of 
alliance and supremacy. And by the test act, 
all officers, civil and military, must take the oathtsi^ 
&c. &c. within gix mmths tafier their admission; 
and also within three months^ take the sacrament 
at church, upon forfeiture of «£600) and disability 
to hold (he said office. 

But, as through inadvertence, some may neglect 
to comply with the law, an act is passed before the 
^ end of every session of parliament, to indemnify 
such persons, provided they qualify themselves 
within a time specified in the act; and provided 
also, judgment has not been given against them for 
-theif former omission. A protesitant dissenter 
may sit in either houde of parliament, being duly 
qualified, and takiing the usual oaths. 

The Raman catMics do not enjoy altogether the 
same privileges as crtber dissenters ; since they 
cannot sit in eith^ lioose of parliament. But dl 
the severe and croel restrictions And penalties to 
which they were formerly exposed, are now re^ 
moved by statute 31 Geo. lit. ch. 32. which may 
be called the. toleration act of the catholics. This 
act places them and their worship under the same 
protection as the protestant dissenters ; whilst it 
leaves them equally under the disabilities of the 
corporation and test acte. 
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Th« legislature in its wisdom haying then seea 
fit not only to abolish the persecuiimh but to enact 
the protection of religious worship, under every 
form ; it is the bounden duty of all private chris- 
tians, to exercise mutual charity and forbearance 
one towards another. ^' Epbraim should no longer 
'^ envy Judah, and Judah should no more vex 
•* Ephraim/' 

This christian conduct is aijoined not only in 
the scriptures, but comes likewise recommended 
to us by the highest earthly authority. At the 
commencement of the last parliament, the convo- 
caticm of the province of Canterbury assured his 
Majesty, '' that they would rec<»nmend, in matters 
** of conscience, mutual forbearance and forgive- 
*' ness." To which his Majesty graciously answer- 
ed, ^^ You may rely on my unshaken determination 
'^ to give every encouragement and support to your 
'^ exertions in maintaining that mutual forbearance 
^* and forgiveness which so peculiarly belong to 
** the true spirit and character of the reformed 
^^ church, and which are so eminently calculated 
*^ to promote the great and importapt objects of 
^' pur holy religioq," 
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CHAP. XVIII. 

OF THE CIVIL STATE. 

The laity are usually divided iuto three distinct 
states; namely, the civil, the military, and the 
maritime. 

The civil state comprehends all orders of men 
from the highest peer to the lowest peasant, which 
are not included among the clergy, or amongst 
cither the army or the navy. It may also take in 
individuals of the three other orders, since a 
nobleman, a knight, a gentleman, or a peasant 
may become either a divine, a soldier, or a seaman. 

The civil state is divided into the nobility and 
cMamonalty. 

The nobility are distinguished by the different 
titles of dukes, marquisses, earls, viscounts, and 
barons. At the time of the conquest, the temporal 
nobility consisted only of earls and barons. Long 
after that period, virealth was considered the only 
nobility, as there was then but little personal pro- 
perty; and a right to a seat in parliament de- 
pended entirely upon the tenure of landed estate. 
Agreeably to the general principle in the feudal 
system, every tenant of land had a right and was 
9b%ed to attend the court of his lord. Hence, 
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erery tenant m eapite^ i. e. the tenant 6f the king, 
Tvas bound to attend the king's court or parliament, 
the great court baron of the nation. 

With respect to the origin of peerage : according 
to Selden, from the conquest to the latter end of the 
reign of king John, all who held any quantity of 
land of the king, had, without exception, a riffht 
to be summoned to parliament. In the last year of 
that prince, however, a very important distinction 
was .introduced ; viz. the division of these tenants 
into greater and lesser barons. About this period, 
tenure began to be disr^arded, and persons who 
Iheld no lands of the king were summoned to par«* 
Ifament by writ. This custom continued till the 
lith of Richard 11. when the practice of creating 
peers by letters patent first commenced. In that 
year, John de Beauchamp, of Holt, in Worcester- 
shire, steward of the. household to Richard II. 
was created by patent, lord Beauchamp, baron of 
Kidderminster, in tail male; and since that time 
peerages have been created both by writ and 
patent, without any regard to teftute and estate. 

The barony of Kidderminster, which had been 
several times extinct, was revived in 1711, by- 
queen Anne, who created Thomas Foley, esq. 
baron Foley of Kidderminster. It again became 
extinct in 1765; and in 1776 was conferred by bis 
present Majesty upon Thomas Foley, eftq. the" 
grandfather of the noble lord who now enjoys this 
very ancient and distinguished peerage. 
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With req^t to the origin of the title of a duke: 

the latin name of duke; which vfM very frequent 
among the Sajcons, signified nothing more than the 
commanders of their armies. But after the Nor- 
man conquest, our kings being dukes of Nor- 
mandy, would not confer the honour of the title 
upon their subjects, until the reign of Edward IIL 
Hiat monarch, about a ye^r before he assumed the 
title of king of France, introduced this order of 
nobility in 1337, by creating his son, Edward the 
Black Prince, duke of Cornwall, to inflame the 
military ardour and ambition of his earls and 
barons* Afterwards others were raised to the 
same rank, but the title became quite extinct in 
the reign of Elizabeth, and was revived about the 
year 1622 by James I. who created George Villiers 
duke of Buckingham. 

The title of a nmrquis is taken from his office to 
guard the frontiers and limits of the kingdom; 
which were called the marchef of Wales and 
Scotland, when they were enemy's countries. 
The term is derived from the teutonic word marche^ 
a limit. This title was first given as a mere ensign 
of honour, in the reign of Richard II, who 
created Robert Vere, earl of Oxford, marquis of 
Dublin; but the authority of lords marches, or 
kiiarquisses, was not abolished till the 27th of 
Henry VIII. 

An earl is a title of nobility so ancient, that its 
fprigin cannot be traced out. An>ong the Saxons, 

* 1^ Hcsuys History of EDgland. 
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the earls ^ere called ealdarmei^ or elder men ;. and 
also sckiremeny because each of them had the 
government of a separate district or shire. After 
the irruption of the danes they were called earles; 
and after the conquest, counts. But although they 
did not long retain that title, yet to this day the 
shires are called counties, from thence ; aad the 
<^ves of earls, countesses. 

Henry IV. being either by his wife, his mother, 
or his sisters, actually related or allied to every 
earl in the kingdom, had the address to acknow- 
ledge that relation in all his letters and other 
public acts ; and hence the usage of our kings in 
all writs, commissions, &c. wherein they mention 
a peer of tlie rank of an earl, of styling him 
'*' trusty and weU-^feloved cousin'' 

The title of viscount was not used till the 18th 
year of Henry VL who created John Beaumont a 
peer, by the name of viscount Beaumont. 

But the most ancient, general, and universal 
title of nobility, though the lowest in d^ree, is 
that of a baron. The most probable opinion re- 
specting the origin of this title, is, that the ancient 
barons were the same as our lords of manors ; to 
which opinion, the name of court baron gives 
some sanction. It has been already remarked, 
that all lorda of mlmors, or barons, who held of 
the king in capite^ had seats in parliament. In 
this king's reign, the number of barons was so 
great and troublesome, that John found it expe- 
dient to divide them ; and to summon only the 
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greater barons in person. It is generally nu^ 
posed that he led tlie barons of smaller note to be 
summoned by the sheriff^ and to sit by represen- 
tation with the more powerful nobility. This, 
however, gave rise to the ultimate separation of 
the parliament into two houses. This important 
event was gradually produced and finally accom- 
plished, according to Mr. Elume, about the year 
1295, or 23d year of the reign of Edward I. when 
the knights of the shire withdravring from the house 
of peers, and uniting their interests and votes with 
the burgesses, constituted the house of commons 
in its present form. But Professor Christian says, 
^* it is certain that there was not an actual separa- 
** tion of the two houses, till the end oif the reign 
^* of Edward IIL or the beginning of Richard II."* 

Here we are naturally led to admire the inscru- 
table ways of Divine Providence, in making the 
actions of a tyrannical prince subservient to the 
liberties of the people. Nothing could be more 
remote from the mind of king John, than the 
imparting to the nation the vast benefits which it 
derives from having two houses of parliament. 
Such, however, was the effect of his arbitrary 
division of the nobility into great and little barons. 

Exclusively of their capacity as members of 
parliament and hereditary counsellors of the 
crown, the nobility are distinguished from the 
commonalty by other circumstances. In all cases 

* Sf" Concise Account of the Orijpo/' &c. page 11 and 12. 
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of treason and feTony, and mispriBion of Uie same, 
$t nobleman shall be tried hyhin peers; but for 
misdemeanors, as libels, riots, and the like, he 
may be tried like a commoner, by a jury. 

This privil^e in criminal cases does not extend 
to the bishops; for although they are lords of 
parliament, they are not ennobled in blood ; and 
of course are pot p^ers with the rest of the lords. 
Peeresses^ however,, enjoy this distinction ; and if 
a pea*ess in her own right shall marry a commoner, 
she still remains noble, and shall be tried by her 
peers ; but if she be noble only by marriage, and 
afterwards many a commoner,* she loses her 
dignity and falls into the rank of her husband. 
Yet if a duchess dowager marry a baron, shp 
continues a duchess still, because all the nobility 
are peers. 

Peera and peeresses cannot be arrested in civiL 
cases ; and have many peculiar privileges at* 
tached to their dignity in the course of judicial 
.proceedings. 

A peer sitting in judgment gives not his verdict 
upon oath, like a common juryman, but upon his 
honour. So also he answers to bills in chancery, 
upon his honour, not upon his oath. But if he be 
examined in court as a ti^tYn^^, either in civil oi: 
criminal cases, he must be swovn like any other 
man. 

The law shews great tenderness respecting the 
honour of peers. Hence, it is much more penal to 
spread falsQ reports of them, than of commoners. 
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Scandal against a peer of the reahn ia called, 
'' scandaJummagnatum/' and is sabjected to pecit* 
liar punishment, by various acts of parliament 

The refraining, however, merely from ** speaking 
" evil of dignities," is a very negative sort of virtue. 
It is our bounden duty, upon all occasions, to treat 
our superiors with reverence. Whether, therefore, 
we dedicate a book to '' the most excellent Theo- 
'' philus," or address a letter to ^^ the most excel- 
" lent governor Felix," or to an " elect lady ;" 
whether we *^ appeal to Caesar," make a defence 
before *f king Agrippa," or reply to the rude inter- 
ruption of the '' most noble Festus ;" we must be 
'* courteous" to all, rendering them the honour 
that is due to their respective rank. 

Nobility cannot be destroyed but by death or 
attainder. Even the king by his prerogative can- 
not degrade a peer. This power is vested solely 
in the legislature. It is a popular notion, that 
whenever the king makes a peer, he is obliged, if 
necessary, to allow him a certain income to sup- 
port his dignity ; or if a nobleman by any means 
become poor, tLat then the crown must grant him 
a sufficiency to maintain his rank ; but this is a 
very great mistake. The fact is, that in the reign 
of Edward IV. George Neville, duke of Bedford, 
was d^radedfrom his nobility by an a.ct of parlia- 
ment on account of his poverty. This solitary 
instance shews us both the authority of parliament, 
and the tenderness with which it exercises its 
nncontroulable powers. 
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The law r^ards all the camrnanalty as eqiial^^ 
n respect of their want of nobility; and yet the 
people, as distinguished from the peerage^ are di- 
vided into different degrees. The highest personal 
dignity, after a nobleman, is a knight of the order 
of St. Creoi^, or of the garter i first instituted by 
fdward III. 1344. Next follows (after certain 
c^ial dignities) a knight banneret, if conferred 
upon tlie person by the king himself in the fidd, 
under the royal banners, in time of war ; otherwise 
be ranks after baronets, who are next in order. 

The title of baronet was first created in 161 !» 
by king James I. to raise money to enable him to 
rfduce the province of Ulster; and hence, all 
baronets have the arms of Ulster added to their 
family coat. Rapin says, that ^'one hundred 
** gentlemen advanced each one thousand pounds, 
*^ for which this title was conferred up<m them." 
But Mr. Hume asserts, that '*two hundred patents 
•* of that species of knighthood were disposed of 
'' for so many thousand pounds ;" and attributes 
the invention of the title, and of <iiis mode of 
raising money, to the earl of Salisbury, the king's 
minister. It is a title of inheritance, created by 
letters patent, and usually descends to the issue 
male. 

Knights of the bath follow next in order of 
dignity. They arp so called from the ceremony of 
bathing the night before their creation. This 
order was instituted by Henry IV. and revived by 
George I. 
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The lowest order of knighthood, though the 
most.ancient, are knights bachelors. King Alfred ' 
conferred this dignity on his son Athelston, but it 
is now fallen into disuse. 

These are the only titles of dignity among 
commoners ; those of esquires and gentlemen being 
merely names of worship or respect. But before 
these, all colonels, Serjeants at law, and doctors in 
the three learned professions, take the pr^edence. 

The eldest sons of knighto, and the eldest sond 
of the younger sons of peers in perpetual succes* 
sion, justices of the peace, and others who beai* 
offices of trust under the king, are denomina- 
ted esquires. Whilst all those who study in the 
universities, and profess the liberal sciences, and^ 
can live without manual labour, are styled gentle-^ 
$nen. A yeoman is one who possesseth a freehold 
of jCiO a year, and is qualified to do every act 
which the law requires to be done by one who is 
an honest and lawful man. 

The rest of the community are called tradesmen^ 
artificers, and labourers. 

In all l^al proceedings every man must be dis-^ 
tinguished by the name of his estate, d^ree, or 
mystery, in conformity to the statute of 1 Hen. V. 
ch. 5. 

The rules of precedence in England are settled 

either by established custom, by express statutes, 

or by the king's letters patent. The following table 

exhibits the priority of rank, from the sovereign 

to the peasant. 

Q 
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TJBLE OF PRECEDENCY OF RJNK. 

The KING. 

The PRINCE of WALES- 

Thc Princes, Sons of the King. 

Brothers of the King. 

Uncles of the King. 

Orandsons of the King. 

Sods of the Brothers or Sisters of the King. 

Archbishop of Canterbury, Lord Primate of all Eogland. 

The Lord High Chancellor, or Lord Keeper. 

The Archbishop of York, Primate of England* 

The Lord High Treasurer. 

The Lord President of the Privy Councfl. 

The Lord I^rivy Seal. 

The Lord High Constable. 

EarlMarshaL 

The Lord High Admiral. 

The Lord Steward of his Majesty's Household. 

The Lord Chamberlain of his Majesty's Household. 

Dukes, according to their Patents. 

Marquisses, according to their Patents. 

Eldest Sons of Dukes. 

Earls, according to their Patents, 

Eldest Sons of Marquisses. 

Younger Sons of Dukes. 

Viscounts, according to their Patents. 

Eldest Sons of Earls, 

Younger Sons of Marquisses. 

The Bi&hops of London, Durham, Winchester, andaH otber 

Bishops, according to their Seniority of Consecration* 

Barons, according to their Patents. 

The Speaker of the House of Commons. 

Eldest Sons of Viscounts. 

Younger Sons of Earls. 
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£lde8t Sons of Barons^ 

Knights of the Garter. 

Privy Counsellors. 

The Chancellor of the Exchequer. 

The Chancellor of the Duchy of Lancaster. 

The Lord Chief Justice of the Court of King's Bench* 

The Master of the Rolls. 

The Lord Chief Justice of the Court of Common Pleas. 

The Lord Chief Baron of the Exchequer. 

Judges and Barons of the degree of the doife of the said Court, 

according to Seniority. 
Bannerets, made by the Kiiig himself in person^ under the royal 
standard, displayed in an army royal, in open war, for tha 
term of their lives, and no longer. 

Younger Sons of Viscounts. 

Younger Sons of Barons. 

Baronets. 

Bannerets, not made by the King himself m person^ 

Knights of tbe Bath. 

Knights Bachelors. 

Eldest Sons of the younger Sons of Peers. 

Eldest Sons of Baronets. 

Eldest Sons of Knights of the Garter. 

Eldest Sons of Bannerets. 

Eldest Sons of Knights of the Bath« 

Eldest Sons of Knights. 

Yoiinger Sons of Baronets. 

Esquires of the King^s Body* 

Gentlemen of the Privy Chamber. 

Esquires of the Knights of the Bath. 

Esquires by Creation. 

Esqunes by Office. 

Younger Sons of Knights of the Garter. 

Younger Sons of Bannerets of both, kinds; 

Younger Sons of Knights of the Bath. 

. Q*2 
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YouD^r Sons of Knights Bachelors. 

Gentlemen entitled to bear Arras. 

Clergymen, Barristers at Law, Physicians, and Ofiicen in the 

Navy and Army, i\ho are Gentlemen by Profession. 

Yeomen. 

Trsidesmen. 

Artificers. 

Labourers. 

But not to. forget the ladies. It may be oli- 
served generally, that married women are intitled 
to the same rank amongst themselves as their hus- 
bands enjoy amongst men ; and widows retain tlie' 
rank of their deceased husbands, excepting such 
rank were merely professional or ojfEcial. Unmar- 
ried women are allowed at all times the same rank 
amongst females as their eldest brothers bear 
amongst men during the lives of their fathers. 

Such is the difference of rank which the laws 
and customs of England have wisely established 
among us. Subordination is the very bond of so- 
ciety ; and without it, no civilized state can exists 
or enjoy any practical liberty. As the different 
bodies in the planetary system gravitate towards 
each other and towards the suu, as well as the sua 
towards them, and are thereby preserved from 
confusion and destruction ; so the reciprocal influ- 
ence which the various ranks in society have upon 
each other, produces that order and harmony 
which constitute the public peace and happiness. 

Much has been said of late years about efpudity, 
AH men, it is said, are by nature equal; and from 
this proposition a conclusion has been drawn, that 



Digitized by 



Google 



237 
all have equal rights. Every man, indeed, is bom 
in ^n; and is at first a helpless creature; and 
in that sense^ all men come into the world upon 
a level. But in no other respect can they be 
said to be equal. From our earliest moments 
we manifest an inequality of disposition, ca- 
pacity, and inclination ; which, '* growing with 
" our growth," necessarily leads to that distinc*- 
tion of honour, wealth, and power, which we see 
obtains in the.virorld. 

To assert any other kind of natural equality than 
that of sinfulness and imbecility, is to resist the 
plainest evidences of reason and revelation, and to 
falsify tbe experience of all nations in every age of 
the world. 

If, however, by the term equality nothing more 
is meant, than that all men have an equal right to 
justice or the possession of their rights ; so obvious 
^ truth is readily admitted. And where, it may 
be asked, is this theory reduced to practice if not 
in England ? In vain will justice ever be looked 
for on earth if it is not to be found in the British 
Constitution : which equally protects the peer and 
the peasant ; the rich and the poor ; the learned 
and the ignorant ; the master and the servant ; and 
extends its wis^ provisions equally to all, without 
any distinction of sex, condition, or age. 

It will, probably, be found upou enquiry, that 
th6se nations enjoy the highest degree of rational 
liberty, whose inhabitants arp divided into the 
greatest number of degrees of rank ; and where 
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the hiffhest honour, except the supreme executive 
authority, is accessible to those who compose the 
lowest order in society. Such is precisely the case 
in this happy country. Here the meanest peasant 
may, by his industry^ integrity, and skill, arrive at 
the highest post in the church, in the army, or the 
navy. He may sit in the chief seats of justice, or 
become the most dignified person in either house 
of parliament. In short, the hand which now 
throws the shuttle, or grasps the plough, may pos-^ 
sibly one day guide the helm of state. 

If, then, the good order, peace, and happiness 
of the community depend so much on distinction 
of rank, every considerate and loyal man will pay 
a scrupulous r^ard to all those matters of cere- 
mony and etiquette which are so conducive to its 
due preservation. And in this view of the subject, 
a conscientious reverence of our superiors, and a 
due attention to all the minutiae which are com- 
prehended in the term politeness, evidently become 
ft christian duty. 



CHAP. XIX. 

OF THE ARMY AND NAVY. 

Almost every page of history is " polluted with 
*' blood/* Pride, and lust, and envy, and ambi* 
tion, have in all ages conspired against the peace, 
and disturbed the repose of men. These vile and 
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iiiigt>vernable passions have at all times been the 
cause of tiiat *^ distress of nations," which is the 
necessary result of all wars. '' From whence come 
** wars and fightings among you ? come they not 
** hence, even of your lusts?" Self-preservation, 
however, being the first law of nature, those peace- 
able nations which are exposed to the rapacity of 
neighbouring powers, have found it necessary, for 
^eir own safety, to assume a warlike character. 
In every other view, the profession oif a soldier is 
inconsistent in a free state ; and, indeed, the laws 
of England know of no such thing amongst Britons 
as a peiy^ual soldier. The proper idea of an 
English soldier, is that of a free citizen volontarily 
engaging for a time in a military employment, for 
the defence of hife king and country ; and not of 
an armed slave of power, overawing his fellow* 
countrymen into subjection to a despotic ruler. 

AH historians agree, that the great king Alfred 
first settled a national militia in England, and 
made all his subjects soldiers, by a prudent disci- 
pline. Under our Saxon monarchs, armies were * 
entrusted to the command of the dukes, or here- 
tocks, who were vested with very considerable 
powers: bat it does not appear that the kings of 
England had any body guard until the reign of 
Henry VII. This prince at his coronation insti- 
tuted, partly from pomp, but chiefly for personal 
security, a band of fifty archers, who were termed 
yeomen of the guard. Henry, conscious that his 
title to the crown was very questionable, was 
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aware that so novel an appearance might nataraUjr 
impress the people with the idea, that he enter- 
tained a jealous diffidence of his subjects; lest, 
therefore, they should think that this force was 
raised merely to intimidate them on the present 
occasion, he declared the institution to be perpe* 
tuaU Such was the origin of the band of yeo- 
nmnry, which is continued to this day. 

A material alteration took place in our military 
system after the Norman conquest. King Wil- 
liam enforced the feudal law in all its rigour ; the 
whole of which is builded on a military plan. He 
divided all the lands in the kingdom into knight's 
fees, in number about 60,215; and for every 
knight's fee, a knight or soldier, miles, was bound 
to attend the king in his wars for forty days in a 
year ; in which time a campaign was usually 
finished, and a kingdom either conquered or vicr 
torious. But in process of time, men grew weary 
pf this bodily fatigue and hardship, and military 
service in person was exchanged for pecuniary aids 
to the priqce ^ early ^ the reign of IJenry II. 
At length the military tenures were attolished, at 
the restoration, by statute 12 Car. 11. ch. 24. 

In case, however, of doipesdc insurrection, or 
prospect of foreign invasion, provision was made 
by law for the defence and security of the nation. 
The statutes of 27 Ren. II. and 13 Edw. I. ch. 6. 
obliged every nian, according to his estate and 
(degree, to provide a determinate quantity of such 
f^rms as were then jn use, in order to ke^p tb^ 



Digitized by 



Google 



241 
peace ; and constables were appointed m all the 
hundreds, to see that such arms were provided. 
No man, however, was compelled to go out of 
the kingdom, nor out of bis shire, but on the most 
urgent necessity ; nor provide soldiers, unless by 
consent of parliament 

Another important change took place in the 
military syatan, about the time of Henry VIII. 
Lord-lieutenants w«*e then introduced as standing 
representativ'es of the crown, to keep the several 
counties in military order ; and in this state, things 
continued till the repeal of the statutes of armour, 
in the reign of James I. 

A question was at length started in the long 
parliament, in the reign of the first Charles, how 
fer the power of the militia did inherently reside 
in the king, since it re9ted merely upon immemorial 
usage. Great heat and animosity were employed 
in debating this delicate and unconstitutional 
question ; the decision of which, was the cause of 
the fatal rupture between that unfortunate monarch 
and the parliament. For the two houses not only 
denied the prerc^ative of the crown, but illegally 
iBeized into their own hands the whole power and 
command of the militia. But the sole right of the 
king to govern and command the military state, 
was afterwards recognised by 13 and 14 Car. IL 
Rules were laid down for putting the whole military 
power into a method of regular subordination ; and 
the militia, as it now stands by. law, is principally 
iHiiided upon the statutes then enacted, although 
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liie laws haire be^n frequently altered and amended^ 
doyvu to the presmt day. 

The militia is only for the defenpe and security 
of the nation : and it is unlawful, and contrary to 
the bill of rights, for the king of England to have 
a standing army in time of peace ; unless it be widi 
the consent of parliament. 

But as the kingdom would be in great danger 
from the standing armies upon the continent, were 
it left at any time entirely without an armed force ; 
the legislature has annually thought it necessary 
for the safety of the realm, to maintain an army 
even in time of peace ; which, however, is ipso 
facto disbanded at the end of the year, unlesa 
continued by parliament. 

This military force is kept in due order and 
discipline by an act of parliament, which passes 
annually, " to punish mutiny and desertion,** even 
with death itself, if an offender should be adjudged 
by a court martial to suffer it. 

Soldiers enjoy many advantages. The roysrf 
hospital at Chelsea affords a comfortable asylum 
tdr such as are worn out in the service: and 
many receive pensions for life upon being dis- 
charged. A soldier, too, may settle in any town 
in the kingdom, without exception, and exercise 
any trade he pleases, notwithstanding any law, 
custom, or charter to the contrary. When in 
actual service, a soldier may dispose of his wages 
and personal property by a nuncupative will, 
without those forms and expenses which in other 
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cctftea are necessary to make fhem effectual in law. 
Besides these pritileges, tfce soldier enjoys some 
others ; and one, which is very conducive to his 
comfort, when at a distance from all endeared 
connexions: all non-commissioned officers and 
privates may send mid receive letters free of postage^ * 
under certam restrictions. 

By the maritime state, is intended the whole of 
the roytd navy, ** the wooden walls of Old Eng- 
" land," the floating bulwark of the island. 

The navy is much more congenial w-ith the true 
principles of the constitution than the army, inas- 
much as the liberties of the country cannot be 
endangered by it. 

The existence of the English navy is very 
ancient; and our kings* in all periods of our 
history, have paid great attention to its improve- 
ment. It had arrived to such a degree of perfec- 
tion in the 12th century, that the code of maritime 
laws, called the laws of Oleron, was confessedly 
composed by our king Richard I. at the isle of 
Oleron, on the coast of France, then part of the 
possessions of the crown of England. 

For many c^es the royal navy was far from 
numerous; even in the reign of Elizabeth, the 
number of royal ships did not exceed thirty-three^ 
but is now increased to upwards of twelve hundred. 
As our commerce, however, extended, the envy of 
other nations was excited ; we had more territory 
&tiA floating property to defend; and consequently. 
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the enlaigemait of our naval force gradually be- 
came more and more necessary.- 

Tbe present unrivalled state of the royal navy 
is, doubtless, very much owing to tbe salutary 
provisions of the statutes called jthe '' navigation 
** acts.^^ Perhaps a combination of second- causes 
may have conduced to that naval skill and prowess 
by which we are so eminently distinguished above 
all other nations. But we must ascribe it all to 
the wisdom and goodness of God, who always 
accomplishes his purposes by the mpst suitable 
means. He has been pleased to favour us with 
peculiar blessings. *^ He hath not dealt so with 
** any nation." Our privileges being deposited in 
this small island of the sea, how appropriate are 
the means of defence with which His Providence 
has furnished us! How have these means been 
enlarged, in proportion as our liberties have been 
increased by our own laws ; or endangered by the 
^vy, ambition, and arrogance of foreign enemies ! 

The navy is manned principally by the king^s 
commission, empowering the lords of the admi- 
ralty to impress seamen, as the state of public 
affairs may require. This method of obtaining 
sailors appears at first sight to be an invasion of 
the liberty of the subject. But its lawfulness is 
unquestionable, and will not admit of doubt in 
any court of justice. 

This public measure has been complained of 
ever since England has had a navy. But the 
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practice being established by immemorial ciistbnt^ 
as well as implied in various statutes, and having 
been brought down from the earliest period to the 
present time in a regular succession of precedents, 
it was the opinion of Sir Michael Foster and others, 
that it is part of the common law of the land. And, 
doubtless, if the evil complained of admitted of a 
remedy compatible with the safety of the commu- 
nity, the enlightened legislature of a free people 
would long ere now have discovered and enacted it.' 

It is state necessity only which justifies it. 
" The practice," says lord Mansfield, " is deduced 
** from that trite maxim of the constitutional law 
" of England,** *that private mischief had better* 
* be submitted to, than that public detriment and 
^ inconvenience should ensue.' 

The practice, too, is plainly defensible from 
analogy. We have seen, that in case of a foreign 
invasion or domestic insurrection, the sheriff has 
the power of calling out the ** passe comtatus'^ to 
suppress the one or repel the other. Now sup- 
posing that the people of Norfolk were called out 
under either of the above circumstances ; would it 
not be folly in them to resist the sheriff, and plead 
in excuse that they were oppressed, because the in- 
habitants of Wales were peaceably following their 
occupations ? Every wise man must see, that the 
locality and ni^ncy of the danger legalize the 
promptitude and partiality employed in applying 
the remedy. So, on the breaking out of a war, the 
scene of danger, or rather the place where we can 
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mort feffectually prevent it, k the high sea. The 
admiralty, therefore, calls out its posse conutatus^ 
(if the expression may be allowed), and it is absurd 
in seafaring men to complain of injustice, merely 
because the landsmen are not compelled to go with 
tibiem. A seaman can never be employed but 
against the enemies of his country. No true 
Englishman, then, vehen his services are called for 
to protect the public safety, will enquire, whether 
the king's right to compel him to def<^d his country 
be the custom of England, or a grant of the l^s- 
lature. Every measure should indeed be adopted 
to lessen the evil cotnplained of; but after all, it 
will probably be found, in fact, that the spur of the 
press is wanted to man the navy with effect* 

There are, however, other mediods of supplying 
the navy with seamen, besides pressing. Parishes 
may bind out poor boys apprentices to merchant- 
men, who shall be protected from the impress for the 
first three years; and if they are impressed after- 
wards, their masters shall be allowed their wages. 
Great advantages in point of wages, are given to 
volunteer seamen, in order to induce them to enter . 
into the king's service ; and every foreign seaman, 
who, during a war, shall serve two years in any 
man of war, merchantman, or privateer, is ipso 
facto naturalized. 

There are certain express rules, articles, and 
orders, firdt enacted by the Ic^lature, soon B&ear 

* On Ah subject, see Junius, letter 74* 
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the restoration, but since amended as circimh 
stances arose ; by which a regular discipline is kept 
up in the navy. In these articles, every possible 
offence is specified, and its prop» punishmeiit 
annexed. 

The privileges of sailors are much the same as 
those enjoyed by soldiers. And Greenwich hos- 
pital is to disabled seamen what Chelsea is to 
wounded soldiers. Neither seamen on board a 
king's ship, nor a soldier, can be arrested for any 
debt, unless the amount is sworn to be not less 
than ^20. 

The marines are likewise a very important part 
of the national defence. This useful body of men 
are soldiers, who serve either on shore or on ship- 
board. They are under the orders of the lords of 
the admiralty, who exercise their authority over 
them by virtue of an annual act, ^'for the r^ulation 
^' of his Majesty's marine forces while on shore/' 



CHAP. XX. 

OP CORPORATIONS, 

All personal rights die with the person; but 
there are rights which the benefit of society re- 
quires to be continued when the person in whom 
they were first invested is no more. Yet as the 
formal revival and recognition of these rights in a 
succession of persons would always be inconve- 
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nient and sometimes impracticable, it has beea 
found necessary to . create artificial persons, \vho 
may perpetually maintain and enjoy the original 
rights by a sort of immortality ; these artificial 
persons are what we call bodies politic, bodies 
corporate, or corporations. The advantages which 
are thus secured to the interests of religion, learn- 
ing, and commerce, have been found by experi- 
ence to be very great. 

A corporation may be very fitly compared to a 
river ; which is the same river, although its parts 
are continually changing and passing away.* And 
as the adjacent fields are fertilized by it from age 
to age ; so corporations continue to impart to aH 
within their precincts, the various privil^es and 
benefits with which they were at first endowed. 

With respect to their origin, Plutarch informs 
us that they were invented by Numa, as a politic 
measure to setUe the animosities between the 
Romans and the Sabines. The introduction of 
them, however, into modem Europe, seems to 
have been the work of Lewis the Gross, who 
erected the French boroughs into corporations, 
with a view to deliver the people from the feudal 
slavery, and to give them protection by means of 
certain privileges and a separate jurisdiction. It 
appears, from doomsday, that the greatest boroughs 

• "illc 

'* Labitur, et labetur in omne volubilis aevum.'^ 

Hor. ep. ii. lib. I. 
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with us, were, at the time of the conquest, little 
more than country villages ; the inhabitants of 
which were only a number of low dependant 
tradesmen, not incorporated, and living without 
any particular civil tie* 

The first corporation established in England 
was the fraternity of St. Thomas a Becfcet, under 
the name of " Merchant adventurers," incorpo- 
rated in the year 1564. 

There are two sorts of corporations regarded 
by the laws of England ; namely, aggregate and 
sak. 

A corporation aggregate consists of many per* 
sons united together into one society, and is kept 
up by perpetual succession. Of which kind, are 
the mayor and commonalty of a city or borough ; 
the head and fellows of a collie; and the dean 
and chapter of a cathedral. 

A corporation sole consists of a single person, 
and his successors, who are incorporated by law, 
in order to give them some legal advant^es, par- 
ticularly that of perpetuity, which they could not 
have in their natural persons. In this smise, the 
king is a corporation sole; so is a bishop ; some 
deans and prebendaries; and so is every parson 
and vicar. This species of corporation is a consi- 
derable refinement by the English upon the origi- 
nal Roman principle, which required threei^fnmm 
to constitute a corporate body> 
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If it be considered, that tlie frediold of the 
tithes, &c. was originally given to the clergyman 
^ a parish, as a temporal recompence for his 
dpiritaal services to the people, and intended to be 
so to all his successors ; the wisdom of the law in 
making a par^^on and vicar a body corporate, will 
be very manifest. For had not the law prevented 
it, the freehold would have descended to their 
heirs, and not to tlieir successors* 

There is still another division of bodies corpo* 
rate ; and that is, into eccUsMstical and lay ; la 
. which, either aggregate or sole corporations may 
be comprehended. 

JScdesiagtical corporations, are where the mem- 
bers that compose them, are entirely spirituai 
perons ; such as bishops, certain deans, and pre- 
bendaries ; all archdeacons, parsons, and vicars ; 
and these are sole corporations. Deans and chap<* 
ters are corporations aggregate. 

Theise ocnrporations were instituted for the 'pnv> 
moting of religion, and the perpetuatkig of its 
benefits in the worid. JLay corporations are of 
two sorts, civil and ekemosynaryj 

Civil corporations are such as die king, who is 
^made a corporation, to prevent the possibility 
of a vacancy of the throne ; for immediately upon 
the demise of the kmg, his successor is in posses- 
sioa.cf^all the r^ rights and dignities. Tke 
mayor and commonalty, bailiff and bui^esses^ of 
London, Westminster, and other tovras, erected 
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into corporations text the good govamment of their 
respective districts, and the promotion of trade 
and commerce; the colleges of physicians and 
surgeons for the advancement of medical know« 
ledge ; the royal society ; the society of antiqua- 
rians ; and the two universities for the extension 
of the various branches of literature ; are all civil 
corporations. 

Eleemosynary corporations, are all hospitals for 
the maintenance of the poor, sick, and impotent ; 
and such collies as are founded for two purposes, 
viz. for the promotion of piety and learning, and 
for imparting assistance to the members of those 
bodies, to enable them the bettear to prosecute 
their devotion and studies. 

Corporations may be created either by common 
law, by (nrescription, or by act of parliament. 
But as the king's consent is absolutely necessary, 
every one of these methods may be reduced to 
tbis of the king's letters pat^it, or charter of 
corporation ; for in all cases the king's consent is 
either implied or expressly given. 

When a corporation is erected, it is necessary 
that a name be given to it; and by that name only 
it must sue and be sued, and do all l^al acts. 
When corporations are once formed and named, 
they acquire various powers, rights, capacities, 
and incapacities. Some of these are incident to 
all corporations; such as the right of electing 
members, to keep up perp^ual succession ; the 

r2 
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power of doing all such I^al acts as natural 
persons may perform ; of purchasing lands, and 
holding them for themselves and successors; of 
having a common seal, the affixing of which makes 
one joint, assent of the whole community ; and of 
making bye-laws, for the better government of 
the society; which laws, however, must not be 
contrary to the laws of the land, otherwise they 
are void. 

There are likewise certain disabilities attached 
to aggregate corporations. They cannot commit 
treason, or any other offence, in their corporate 
capacity ; although some individual members may 
be found so lost to every sense of duty, as to com- 
mit the most flagrant crimes. Many other things 
of this sort that can be done and suffered by indivi- 
duals, but which cannot be committed or incurred 
by corporate bodies as such, may be reckoned 
among their incapacities. 

The particular duty of a corporation is to act up 
to the end or design, whatever it be, for which it 
was created by its founder. But as all corporate 
bodies, like individuals, are frail and liable to err, 
the law has provided proper persons to visits 
inquire into, and correct, all improprieties that 
arise in any corporation, whether sole or a^re- 
gate; and to rectify their irr^ularities and mis- 
conduct. 

Formerly the pope, but now the king, is the 
legal visitor of the archbishop or metropolitan ; the 
archbishop has the charge of all the bishops in hift 
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province ; and the bishops superintend all deans 
and chapters, parsons, vicars, and all other spi- 
iritual corporations in their respective dioceses* 

The founders, their heirs or assigns, are the 
visitors of all toy corporations, whether civil or 
eleemosynary. 

By the founder of a corporation, the law, in the 
strict and original sense of the term, understands 
the king, who only can incorporate a society ; so 
that in civil corporations, there is no other founder 
but the king. But with respect to eleemosynary 
foundations, such as colleges and hospitals, where 
there is an endowment of lands, the right of 
visitation devolves, by law, to the patron or 
endower, his heirs and assigns. 

The king exercises his jurisdiction over civil 
corporation^ in his court of king's bench ;. where, 
and where only, all misbehaviours of this kind of 
corporations are inquired into and redressed. It 
is not, however, customary in professional lan- 
guage, to call this authority of the king's bench, % 
visitorial power. 

If the endower of an eleemosynary corporation 
appoint no one as a visitor, that office devolves on 
the bishop of the diocese. 

Corporations may be dissolved by act of parlia- 
ment, which is boundless in its operation ; by the 
natural death of aU its members, in cases of 
aggregate corporations; by surrender of their 
franchises into the hands of the king ; and by. for- 
feiture of their charttrs, through negligence or 
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abuse of their privities. When a corporation 
has abused its franchise, the method taken to 
declared it void, is to bring an information, in 
nature of a writ of quo warrafUo, to inquire bj 
what warrant the members now exercise their 
corporate power, having forfeited it by such and 
such proceedings. When a corporation is dis- 
solved, the endowment reverts to the heirs of the 
patron who endowed it, By such dissolution, the 
debts of a corporation are totally extinguished, so 
that its individual members are by no means per- 
sonally or collectively accountable for them. 

King Charles II. enforcing the law by issuing 
the writ of quo warranto against the city of Lon- 
don, the rest of the corporations throughout the 
kingdom were induced to surrender their charters 
into his hands. The king afterwards restored 
the charters upon certun conditions, whereby he 
obtained lai^e sums of money. But after the 
revolution, the statute 2 W. and M. ch. 8. reversed 
the judgment against the city of London ; and 
faacted, that its franchises shall never more be 
forfeited for ray cause whatsoever. 
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CHAP. XXL 

OF THE FEUDAL SYSTEM. 

The beauty or value of any thing, is firequently 
bej^t illustrated by comparing it with its contrast. 
Tlius an object never looks so ivhite as whea 
opposed to one that is black. Nothing heightens 
our enjoymeat of the verdure of spring or the fruit- 
fulness of autumn, so much as the remembrance 
of the barren aspect and chilling frosts of winter. 
So if we wish to feel a lively gratitude for the pos^ 
session of our present civil and religious liberties/ 
we must obtain a clear comprehension of the feudal 
system, by which our heroic ancestors were iot 
many ages most grievously oppressed. Indeed, 
some acquaintance with the feudal system is indis- 
pensable to theacquiring of a eompetent knowledge 
of the rise and progress of our present constitution. 
The feudal system originated with the northem 
Mbes, who introduced it into all the Roman pro* 
Vinces which they subdued, in order that tfaay 
might secure themselves from the revolt of thdr 
newly acquired subjects. At the conquest of 
England by the Saxons, the invaders thought 
themsdves too well secured by the sea, to make it 
necessary to adopt a military establishment ; and 
therefore they annexed but small quantities of 
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land to the offices which were confeired upoft 
their leaders, who continued in their separate 
comiuands only during pleasure. But these pre- 
carious conditions were not congenial with the 
feelings cf the Norman barons, who had relin- 
quished greater advantages in their own country 
to follow the fortunes of William. The Conqueror, 
therefore, in order to keep possession of England, 
was obliged to copy the military tenures, which 
now universally prevailed upon the continent. 
Such was the introduction of this rigorous law 
into this island. A law, which, whilst it e^rposed 
the inhabitsmts to various hardships, afforded 
them the advantages of mutual protection, and of 
promptitude both of council and action. 

'^ The feudal system has been sometimes de- 
" scribed as a ^stem of slavery, sometimes as a 
** system of liberty ; in fact it contained mudi of 
*' both ; but by preserving the one and abolishing 
** the other, we have rais^ the noble fabric of the 
" English constitution."^ 

The fundamental maxim of the feudal law, is, 
that the king is the supreme lord of all the landed 
property in the kingdom. This he grants out in 
large districts to the chief men in the realm, who 
deal it out in smaller parcels to their inferiors. 
These allotments were originally called feoda, 
feuds, fiefs, or fees ; signifying in the northern 
language, a conditional stipend or reward. 

* Professor ChrisUaa* 



Digitized by 



Google 



257 
The condition annexed to eveiy feud was, that 
the possessor should do service faithfully both at 
home and abroad to him by whom it was granted. 
For which purpose he took the oath of fealty ; and 
if he violated his oath by not performing the sti- 
pulated service, or by deserting his lord in battle, 
the lands were again to revert to their original 
owner. Upon this foundation of the feudal law 
was raised a proper military system, by which an 
army of feudatories was always ready at a short 
notice to muster for the defence of the country. 
The Conqueror, however, was not able fully to 
establish the feudal law at once in England ; but 
at length, about the 20th year of his reign, he sum- 
moned the nobility to attend him at Sarura, where 
all the principal landholders submitted their lands 
to the yoke of military tenure, became the king^s 
vassals, and did homage and fealty to his person, 
as though they had really received their estates 
from his bountiful bands. The consequence of 
which was the compiling of the famous book called 
Doomsday; which ancient record is now remaining 
in the exchequer, fair and legible, consisting of 
two volumes, which contain a survey of all the 
lands in England, It was begun by five justices, 
assigned for that purpose in each county, in the 
year 1081, and finished in 1086. This book is of 
such high authority in deciding whether lands are 
ancient demesne or not, that from it there is n6 
appeal. The Conqueror himself submitted to its 
decision in some cases wherein he was concerned. 
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William and his son Rufas, ^ell skilled in the 
niceties of the feudal system, kept up with a high 
band all the rigours of its severe doctrines. 

In the reign of John, the feudal grierances 
became so intolerable, that they occasioned his 
barons or principal feudatories to rise; who 
choosing Robert Fitzwalter for their general, pro- 
ceeded to make war upon the king. The barons 
represented their grievances, and prayed the king 
to grant them a renewal of the charter of Henry I. 
and a confirmation of the laws of Edward the 
Confessor. The king having tried various expe- 
dients to elude the blow in vain, at length signed 
and sealed the Great Charter at Runnymead, 
between Windsor and Staines. This famous deed 
either granted or secured very important liberties 
and privileges to the barons, to the clergy, and to 
the people. From hence, it is obvious that our 
liberties are not mere invasions of the ancient royal 
prerogative, but a restoration of the fundamental 
{U'inciples of that excellent constitution of which 
our ancestors had been deprived by feudal tyranny. 

By this celebrated charter of English liberties, 
the rigour of the feudal law was mitigated, and 
its abuses regulated. All the privileges granted 
by the king in favour of the barons, were extended 
by them to their inferior vassals. The courts of 
jfistice were made stationary, instead of following 
the king from place to place ; and regular circuits 
held every year in appointed places in each county. 
It ordained that no man should be taken or impri* 
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Boned, or dispossessed of his property, or outlawed, 
or banished, unless by the legal judgment of hi^ 
peers, or by the law of the land. In short, thte 
equal distribution of justice, and the security of 
property, liberty, and life to every Englishman, 
were the result of this extraordinary victory of the 
barons over the king. 

Feuds were granted by words of gratuitous and 
pure donation, ^ dedi et eoneessi.^ This was per* 
fected by the ceremony of corporal investiture, or 
open deliverance of possession, in the presence of 
the other feudatories or vassals. And besides an 
oath of fealty, or profession of faith, to the lord, 
the vassal or tenant upon investiture usually did 
homage to him, openly and humbly kneeling; 
being ungirt, uncovered, and holding up his hands 
both together between those of his lord, who sat ' 
before him ; and there professing that ** he did 
'' become his man from that day forth, of life, and 
" limb, and earthly honour/* He then received a 
kiss from his lord. This ceremony was denomi- 
nated homage or msunhood, from the stated form 
of words, ** devenio vester homo/' 

The next consideration after the tenant had 
done homage, was the service ; which, in conse- 
quence, he was bound to render as a recompense 
for the land which he held. This service was 
twofold ; (viz.) to follow or do suit to, the lord in 
his courts, in the time of peace ; and in his ardiies 
or warlike retinue, when necessity called him to 
the field. 
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The lord was ancieDtly the l^^slator and judge 
over all his tenants; and therefore the vassals 
were bound by their fealty to attend their domestic 
courts barony which were instituted in every manor, 
for doing speedy and effectual justice to all the 
traants. 

The military branch of the tenant's service 
consisted in atteqding the lord to the wars, if 
called upon, with such a retinue, and for such a 
number of days, as were stipulated at the first 
donation, in proportion to the quantity of land* 

Feuds were originally granted at the will of the 
lord ; afterwards from year to year; then for the 
l^e of the vassal ; and at length they became 
hereditary. But it was an unalterable tnaxim in 
feudal succession, that ^^none wer^ capable of 
" inheriting a feud, but such as were of the blood 
" of the first feudatory, that is, lineally descended 
" frpm him." The descent being thus confined, 
originally extended to all the males alike. But 
this being found inconvenient, the military feuds 
at length descended to the eldest son, to the exclu- 
sion of all the rest ; in imitation of the honorary 
feuds, or titles of nobility, which were now.intro- 
duced, and in their nature indivisible. 

A feudatory could not alienate, or dispose of 
his feud; neither could he exchange, nor yet 
mortgage, nor even devise it by will, without the 
consent of his lord ; who on the other hand could 
not transfer his signiory or protection, without the 
consent of the vassal. 
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The chief feudatories being frequently unable to 
cultivate their own lands, soon found it necessary 
to commit part of them to inferior tenants ; whom 
they obliged to such returns in service, corn, cat- 
tle, or money, as might capacitate them to attend 
their military duties without distraction. And 
these returns or reditus were the origin of rents. 

This system, so replete with slavery and hard- 
ship, was, after many fruitless attempts to amdio- 
rate it, finally abolished by statute 12 Car. II. 
ch. 24. which act should be regarded as creating a 
very important aera in the history of our laws and 
liberties. 

The tenures by which our ancestors held their 
lands under the feudal system, were shackled with 
a variety of oppressive appendages; such as aids, 
relief, wardship, &c. &c. But upon the whole, it 
may be remarked, that the modem English tenures 
are freed from these incumbrances^ and are all 
now in eflTect reduced to two species ; (viz.) iofru 
tenure in common socage, and base tenure by copy 
of court roll. 
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CHAP. XXII. 

OF LAST WILLS AND TESTAMENTS. 

^ All men think all men mortal but themselyes," 
and thus are (hey continually deceived. '^ Their 
*^ inward thought is, that their houses shall con* 
** tinue lor ever ; and their dwelling places, to all 
^generations; they call their lands after their 
^ own names. Nevertheless man being in honour, 
*^ abideth not." Hence we see, '' that wise men 
'* die, likewise the fool, and leave their wealth to 
*' others." And when '' a man dieth, he shall 
'* carry nothing away." ** He heapeth up riches, 
^^ but cannot tell who shall gather Ihem." . How- 
ever, as one generation passeth away, so another 
riseth up, and occupieth both the places and pro* 
perty of those who have trodden upon the stage of 
life before them. 

In order, therefore, to prevent those endless 
contentions which would arise upon the death of 
every man, if it were uncertain to whom his pro- 
perty should descend at his decease ; the law has 
fixed established rules of inheritance^ both to real 
estate and to personal effects. 

The title, or the means whereby the ovmer hsar 
a just possession of his property, whether real or 
personal, is of various kinds. There are titles by 
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descent, by purchase, by occupancy, by prescrip- 
tion, by forftitnre, by aliaiation, by prerc^tiTe^ 
by escheat, by custom, by succession, by marri- 
age, by judgment, by gift, g:rant, and contract, by 
bankruptcy, and by testament and administration. 

But as it would occupy much more room to 
detail these several titles than is compatible with 
the present work, we shall only treat of title by 
testament and administration, as the one of moit 
general concern. 

By the law, every man enjoys the right of 
continuing his property aftar his death, in such 
persons as he shall expressly name. In defect of 
such appointment or nomination, or where no 
nomination is permitted, the law of evary civilized 
society has directed the goods to be vested in 
eertain particular persons, to the exclusion of all 
others. The former method of acquiring personal 
property, according to the express directions of the 
deceased, is called a last will or testament. The 
lattar, which is also according to the presumed wiU 
of the deceased,, though not expressed, is in Eng- 
land termed an administration. 

Testaments are unquestionably of very high 
antiquity. The sacred writings will convince us 
of their very early use. In the book of Genesis, 
we learn that Jacob bequeathed to his son Joseph 
a portion of his inheritance, double to that of his 
brethren* His witty indeed, was not carried into 
execution until many hundred years afterwardsr 
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We find, however, that the posterity of Joseph 
were divided into two distinct tribes, those of 
Ephraim and Manasseh, who had two separate 
inheritances assigned them. But the descendants 
of each of the other patriarchs formed only one 
single tribe, and possessed only one lot of ia- 
heritance. 

When a person dies intestate, or without a will, 
the bishop gi'ants letters of administration^ either to 
the widow, or to the next of kin, or to both of 
them, at his own discretion. These persons are 
styled administrators^ and are put upon the same 
footing with regard to suits and accountability, us 
executors appointed by will. Anciently, when a 
person died intestate, the law allowed the king to 
seize upon his goods, as general trustee of the king* 
dom. But out of favour to the church, this branch 
of the prerogative was afterwards vested in the 
prelates, who were intrusted with the goods of the 
decieased for charitable purposes. The bishops 
were supposed to be better judges than laymen 
what would be for the benefit of a man's soul; and 
therefore the right of disposing of his effects for 
that purpose was given up to them by the crown. 
Being thus possessed of the power to dispose of 
the effects of the deceased, it followed, of course 
that the probate of wills should also be their pri- 
vilege. For it was reasonable, that the wiU of the 
deceased should be proved to the satisfaction of 
the person, whose right of distributing his effects 
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for the good of his soul was thereby completdy 
superseded. Upon this footing stands the general 
law of administration at this day. 

All persons, how;ever, cannot make a will. The 
law proiiibits all males under the age of fourteen 
years, and females under the age of twelve, from 
disposing of their property. Madmen, fools, and 
idiots, persons grown childish with age, or whose 
senses are besotted with drunkenness, are inca- 
pable of making any will so long as their mental 
imbecility continues. But if a person of sound 
mind make a will, such will is not revoked by any 
subsequent insanity. It is a general rule, to 
which the queen consort is an exception, that a 
wife cannot make a will without the consent of 
her husband. Yet where personal property is 
given to a married woman for her sole and sepa- 
rate use, she may dispose of it by will without 
the consent of her husband. Traitors and felons, 
likewise, on account of their criminal conduct, are 
prohibited from making a will from the time of 
their conviction. 

The nature of a testament may be gathered from 
its definition, which is '' the legal declaration of a 
** man's intentions, which he wills to be performed 
" after his death." 

Testaments are divided into two sorts ; (viz,) 
written^ and verbal or nuncupative. The former 
of which is committed to writing ; the latter de- 
pends entirely upon oral evidence, being declared 
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by the testator, in extreme cases, before a suffi- 
cient number of witnesses, and afterwards reduced 
to writing. . 

A codicil is a supplement to a will ; or, an 
addition made by the testator, annexed to, and to 
be taken, as part of a testament. This also may 
be written or nimcupative. 

Nuncupative wills and codicils, however, arc 
subjected to the following restrictions. No written 
testament shall be revoked or altered by a subse- 
quent nuncupative will (except when made by 
mariners at sea, and by soldiers in actual service), 
unless the same be in the life-time of the testator 
committed to writing and read over to and approved 
by him ; and unless the same be proved to have 
been so done by the oaths of three such witnesses, 
at the least, as are admissible upon trials at com- 
mon law. 

No nuncupative will shall in any wise be good 
w here the estate bequeathed exceeds ^30 ; unless 
proved by thvee such witnesses as aforesaid, who 
were present at the making thereof: and unless 
they, or some of them, were specially required to 
bear witness thereto by the testator himself; and 
unless it was made in his last sickness, in his 
own habitation or dwelling house, or where he had 
been previously resident ten days, at the least ; 
except he be surprised with sickness on a journey, 
,w from hoiij^, and dies without returning to his 
own hoifeei"^ No nuncupative will shall be proved, 
by the witnesses after six months from the making 
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of it« iinlesB it were put in writing within six days^^ 
Nor shall it be proved till fourteen days after the 
death of the testator ; nor till process hath first 
issued to call in the widow, or next ot kin, to con- 
test it, If she or they think proper. 

The testamentary words must be spoken with 
an intent to bequeath. Any loose idle discourse, 
in the last illness of the deceased, is not sufficient; 
for he must require the bye-stand ers to beaf witness 
of his real intentions. The wiH piust be made at 
home, unless prevented by unavoidable accident; 
it must be made in the testators last illness; it 
must not be proved at too long a distance from his' 
death ; nor yet too hastily and without notice : so" 
carefully has the l^slature guarded Against any 
frauds in setting up ^uifiei^^it;^ wilk ; and hence 
tibey are now seldom heard of. 

But with respect to written wills : a testament 
of chattels, written in tlie testator's own hand,' 
though it should have neither his name nor seal to' 
it, nor any witness present at its publication, is 
good ; provided there be sufficient proof of the 
document being in his own hand writing. And 
although written in another man's hand, and never 
signed by the testator, yet if proved to be accord- 
ing to his iostrnctions and approved by him, it 
has been held to be a good testament of the per- 
sonal estate. But it is the safer and more prudent 
w ay, for tiie testator to sign, seal, and publish it, 
in the presence of witnesses. 

s2 
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As no testament is of any force till after the 
death of the testator, the last overthrows all former 
wills he may have made. Bnt the republication 
of a former will revokes one of a subsequent date, 
and establishes the first again. 

But the devising of lands is altogether of a 
different nature from the testaments of personal 
estates. It is a conveyance by statute, unknown 
to the feudal or common law, and not under the 
same jurisdiction as wills relating to personal 
property. 

In general, no will of lands was permitted till 
thp reign of Henry VIII. and then only of a 
certain portion ; for it was not till after the resto- 
ration that the power of devising real property 
became so universal as at present Before the 
conquest, however, lands were devisable by vnll, 
but the privilege was destroyed by the introduc- 
tion of the military tenures. 

By statute 29 Car. II. ch. 3. all devises of lands 
and tenements shall not only be in writing, but 
shall also be signed by the party so devising the 
same, or by some other person in his presence, 
and by his express direction ; and shall be sub- 
scribed in the presence of the person devising by 
three or four credible witnesses, otherwise the 
devise shall be entirely void, and the land shall 
descend to the heir-at-law. A will, evfen if made 
beyond sea, bequeathing land in England, must 
be attested by three witnesses. 
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Awfll» however, devising copyhold land, doe^ 
not require to be witnessed; it is sufficient to 
declare the uses of a surrender of such copyhold 
land made to the use of the will. The party to 
whom the land is given, becomes entitled to it by 
means of the surrender, and not by the will. In 
devising a copyhold, therefore, it is necessary to 
surrender it to the use of one's last will and testa- 
ment, and in the will to declare one's intentions, 
and to name a devisee. 

An executor is he to whom another man commits 
by will the execution of his last will and testa- 
ment. All persons are capable of being executors 
who are capable of making wills, and many others 
besides ; as wives and infants ; and even in&nts 
unborn may be made executors. But no infont 
can act as such before the age of seventeen years ; 
till which time, administration must be granted to 
some other person. 

The appointment of an executor is essential to 
the making of a will ; and it may be done either 
by express words, or such as strongly imply the 
same. But if no executor be named, or if those 
named refuse to act, the bishop must grant letters 
of administration to some one else. In which 
case, the duty of an administrator varies very 
little from that of an executor. 

If the deceased should die intestate^ then gene-, 
ral letters of administration must be granted by 
the bishop to such administrator as the statutes of 
j&dward III. and Henry YIIl. direct By these 
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acte, the bishop is compellable to grant admkiis* 
tration to the ^ido^ or next of kin. Amongst thb 
kindredy those are to be preferred who are nearest 
in degree to the intestate. This nearness is to be 
reckoned according to the compntation of the 
civilians, and not of the canonists. The half blood 
is to be admitted io the ieidministration aa well aa 
the whole. If none of the kindred take out letters 
. of administration, a creditor may do it. If the 
executor refuse, or die intestate, the administra- 
tion may be granted to Ae residuary legatee, in 
exclusion of the next of kin. And lastly, in defect 
of all these, the bishop may grant administration 
to whomsoever he will. 

The duties of executors and administrators are 
in general very much the same ; excepting, first, 
that the executor is bound to perform a Will, 
which an administrator iis not. And secondly, 
that an executor may do many acts before he 
proves the will^ whereas an administrator can do 
nothing until letters of administration be issued. ' 

llie power and duty, however, of both, author 
rize and require each to bury the deceased in a 
manner suitable to the estate which he leaves 
behind him. Necessary funeral expenses are al- 
lowed previously to all other debts and chaises. 

The executor or the administrator must prove 

' tke will of the deceased. When the will is proved, 

the original must be deposited in the bishop's 

registry. A copy thereof upon parchment is made 

put, under the seal of the bishop, and delivei^e^ 
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to the^executor or administrator, together with a 
certificate of its having been proved before him. 
All which tog^ether is usually called the probate of 
a will. In defect of any will, the person entitled to 
be administrator, must also at this period take out 
letters of administration, and enter into a bond, 
with sureties, faithfully to execute his trust. 

The executor or administrator must make an 
inventory of all the goods and chattels of the 
deceased, which he is to deliver in to the bishop, 
upon oath. He is to collect all the goods and 
chattels so inventoried ; and to that end, he has 
very large powers and interests confeired upon, 
him by law. 

He must pay the debts of the deceased. In 
doing this, he must observe the rules oi priority; 
otherwise, on deficiency, he must answer for it 
out of his own estate. And first, he may pay all 
funeral charges, and expenses of proving the will. 
Secondly, debts due to the king on record or 
speciality. Thirdly, money due for poor's rates, 
for letters to the post-office, &c. Fourthly, debts 
of record. . Fifthly, debts due on special contract ; 
as for rent, bonds, covenants, and the like, under 
seal. Lastly, debts on simple contracts. 

Whep the debts are all discharged, the legacies 
claim the next r^ard, which are to be paid as far 
as tlie effects will extend. 

A legacy is a bequest or gift of goods and 

chattels by testament The person to whom it is 

, given is styled a l^jaiee ; which every person 
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may be, unless particularly disabled by la^, as 
traitors and some othefs. 

If a legatee die before the testator, the legacy is 
lost or lapsedj and sinks into the residuum. And 
if a contingent legacy be left to any one ; as when 
he attains, or if he attains the age of twenty-one, 
and he die before that time, it is a lapsed legacy. 
But a l^acy to one, to be paid when he attains 
the age of twenty-one years, is a vested l^acy. 
It is an interest which commences at present^ 
although it be paid hereafter; and if the legatee 
die before that period, his representatives shall 
receive it out of the testator's personal estate. 

A donation^ causa niartis^ is when a person in 
his last sickness, supposing his dissolution near, 
delivers or causes to be delivered to another, the 
possession of any personal goods, to keep, in case 
of death ; and to restore them to the owner, if he 
should recover and live. . 

When all the debts and legacies of a person 
deceased are discharged, the residuunij if any, 
must be paid to the residuary legatee, if any be 
appointed b^ the will. If there be no residuary 
legatee, then the residuum must be divided 
^miongst the next of kin of the deceased, in cer- 
tain proportions, according to their degree of 
kindred. This division of the residuum must be 
regulated by the statute of distributions 29 Car. II. 
ch. 3. which expressly excepts and reserves the 
custom of the citv of London; of the province of 
York, and all other places having peculiar usages 
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of distributing the effed» of persons who die 
intestate. 

Such are the principal circiini$taace» which re- 
quire to be generally known with regard to last 
wills and testaments. And whoever duly reflects 
on the shortness and uncertainty of life, and is pro- 
perly concerned for the comfort and harmony of 
those relatives and friends who may survive him« 
will not delay to " set hii house in order," by be- 
queathing in a legal manner, bxi equitable distrilm* 
tion of his property. 



CHAP. XXIIL 
OP THE LIBERTY OF THE PRESS* 

There is certainly aproneness in all men, to run 
into extremes in debating any question of impor- 
tance. It is natural that M glorious a subject as 
the constitution and liberties of England, should 
have been in every s^ the fruitful and delightful 
topic of free discussion. Nor can it be wondered 
at, that a matter so near the heart of every Briton, 
should sometimes have roused the warmest feel- 
ings of the mind, and hurried the disputants into 
the most palpable inconsistencies. Thus whilst 
many earnestly contend, that the British constitu- 
tion was from the banning a most glorious fabric, 
and the wonder of the world ; others as warmly 
iissert, that until the death of Charles L it was a 
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system of Ihe most wretched despotism. The 
troth is, that somie of our liberties are coeval with 
the soil in which they have attained to such per- 
fection ; some have been planted in it by skilful 
hands at dilSerent times, and been cultivated with 
the greatest watchfulness and care ; whilst others, 
like seed newly sown, are just s{Hringing up, and 
gradually unfolding their tender leaves* 

Amongst the second class of our privili^es 
may be ranked the liberty of the press; which i» 
now the birthright of every Briton, and justly 
esteemed the firmest bulwark both of the liberties 
and government of this country. 

By the liberty of the {H-ess is nieant, the right 
which every subject of the British empire enjoys, 
not only to petition the king and both houses of 
parliament ; but also to lay his opinions and com- 
pfamts h^orehiA fellow subjects^ by means of an 
open press. This privilege, certainly not as old 
as our constitution, was obtained by tlie Engli^ 
nation at a late period of its history, and was 
the result of great struggle and exertion. Free- 
dom was in many other respects confirmed ; when 
the liberty of the subject to express his sentiments 
freely, either in writing or speaking, was shackled 
with very considerable restraints. 

The liberty allowed by the constitution,, and the 
discordancy of party, having created a propensity 
in Englishnioi for political conversation and writ- 
ing, the conduct and measures of the king and 
minl^tiry began soon to be generally cam^assed with 
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gteat freedom in every coffee-^rooin and tap*honse 
thronghottt the kingdom. iBut so lately as the 
year 1075, the cofiee-houses being the scenes of 
mnch seditious discourse, were suppressed by the 
proclamation ojf king Charles IL Th^ I^^ty 
of this' pr^Meeding, however, being doubted, the 
proclamationi, upon a petilkm of the ^cofiee-nien, 
was recalled; (And politics 'are- now discucised in 
all plaices* of pvblic resort with as muich safety, 
thoiigh-not with equal tiisdom, as in the senate. 

Many bf our chronologers who mention it, tell 
us, that the art of printing was first practised in 
England by a Mr. Caxton, in 1471, at Westmin- 
ster, under the patronage of the abbot, Thomas 
Milling, afterwards bishop of Hereford. Caxton, 
indeed, lohg enjoyed the honour of introducing 
this curious and useful art into England ; till .a 
book was discovered, after the restoration, with a 
date of its impression from Oxford, anno 1408. 
The appearance of this book, of course, transferred 
all the glory from Caxton to the upiversity of Ox- 
ford, . where it is said to have been introduced by 
one Corsellis, a foreigner, in 1459. The learned 
Dr.ConyersMiddleton, however, is of opinion, that 
there is sufficient evidence, that Qaxton is intituled 
to all the honour he at first possessed ; and lliat 
the pretensiods of Oxford cannot be supported. 
Be this as it may, it was more than tn'o hundred 
years after the art was known in England before 
the liberty of the press was fully established 
amongst us. 
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The severity of the court of star chamber wm 
very great against all who presumed to write on 
poUtiad subjects. And a very effectual restraint 
was put upon fMrinting by that dreadful tribunal^ 
when it limited the number of printere and print*- 
ing presses, and appointed a Ucenur^ without 
whose approbation no book could be published. 

Subsequently to the abolition of that court, the 
long parliament, alter their rupture with the king, 
assumed the same power over the press ; whioh 
was continued also during the whole of the protec- 
torate. If a legal governor fear a free discussion 
of his conduct ; much more will an usurpa dread 
an enquiry, that may not only question the wis- 
dom of hk measures, but dispute his title to the 
throne. The republican ordinances, with r^;ard 
to the press, were reyived by an apt two years 
after the restoration ; and by a similar statute in 
the reign of James IL These acts expired in 1692 ; 
but were renewed for two years longer, although 
posterior to the revolution. For even king Wil- 
liam and his ministers did not concdve that by 
the freedom of the press, the minds of men would 
be so enlightened as to render it safe to trust them 
with so great an indulgence. They saw nothing 
like this species of liberty under any other govern- 
ment, in any age of the world ; and tlierefore 
doubted very much of its salutary effects. At 
length, however, the parliament reftised to grant 
any further prohibitions ; and all restraints upon 
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the liberty of the press were finally remoTed in 
1694. 

But it is obvious that this liberty may be efooh 
ployed by wicked men, to the worst of purposes. 
It may easily be made the vehicle of poisoning 
the mind, and contaminating the public morals ; 
or rendered the sharpened instrument of private 
revenge. 

Tlie same laws, therefore, which protect every 
man's person and property, equally defend his 
reputation from the malevolence of a writer ; who 
although too much of a coward to make an open 
attack upon his neighbour's person, may crudly 
wound him through an anonymous publication. 

'' The freedom of the press is secured by allow- 
^^ ing every man to publish without the previous 
'^ controul of a licenser, that which in his judg- 
^' ment he shall think fit to conimuuicate to the 
*'* public ; but he does it at his peril,, being respon- 
^ sible to individuals whom he may injure, or to 
'' the public lyhose peace he may disturb. Sub- 
*' ject to that responsibility, and to that risk, 
** every man may publish what he pleases : — 
•* but if every one were to publish without the 
'' fear of punishment what his malice might sug- 
'' gest, or what his falsehood might direct to be 
^* said to the prejudice of another, no man would 
** have his good fame, the most estimable blessing 
" in life, in any degree of security."* 

^ Lord Ellenborough, on the trial of Mr. John Gale ^ones for 
a libel against Lord Castlereagh. 
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The publishers of libi^s aud other criiniiial mat? 
ters, are consequently liable to heavy ponishiiiient^^ 
when found guilty, by ^ jury of their equals. 

ThjB iib^ty of thepresB, tlien, consrterts simply in 
thi»; that neither the couiis of justice, nor any 
other judges whatever, can lawfuHy take any notice 
H&f writings intended ii&f publication; but only of 
tliOse that are actually published; and. even in 
these cases, they mu^t procedd in the trial by jiary^ 
On indictments for libels, tliatis, for satires, de- 

" famations, or lampoons, the province of the jury 
is toidletemiine on the point of law, as well as on 
the matter of fact. In other words, to decide, 

\ not only whether the vixiting in question has been 
written by the person charged with having done it, 
and whether it be rtolly meant of the p^on 
nanied in the indictment ; but also i^iQietlier the 
contents be criminal or not. 

The sending of an abusive private letter, is, ill 
the eye of the law, as much a libel as if it were 
dpenly printed; because such a , communication 
has a direct tendency to dii$turb!tbe public peace. 
And it may be remarked generally with regard to 
criminal prosecutions for libels, tlmt it is of no 
importance whether the matter of them be true or 
false, since the guilt of the libeller coi^ists in the 
provoking of anotiier to break the public peace ; 
and it is obvious, that this may often be as easily 
done by publishing a truth as a falsehood. Indeed 
it is this very circumstance that constitutes a puV 
licatiou' even of facts respecting foreign govern- 
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ttents and magistrates, a libel* For two nations 
at peace with each other» may readily be provoked 
to actual hostilities by the inconsiderate conduct 
. of individuals, who by their publications choose to 
vilify foreign powers* Hence it has recently been 
laid down as law by the highest authority, '' that 
^' any publication which tends to degrade, revilat 
^* and defame persons in considerable situations of 
^^ power and dignity in foreign countries, may be 
** taken to be and treated as a libel ;• and par- 
•* ticularly where it has a tendency to interrupt 
" tlie amity and peace between the two countries."* 
The advantages of a well-r^ulated fi*ee press 
are very great. The daily intelligence which is 
communicated through it to every town and village 
in the kingdom, puts the inhabitants in possession 
of the measures of government, the speeches of 
senators, tlie charges of judges, and the verdicts 
of juries. *' The publishing of the proceedings of 
^* courts answers most salutary purposes, and if 
** judges act wrong their proceedings ought to be 
'* published. If the press were to be gagged^ no 
'* man can tell where it would end.f" By means 
of it, the whole island is tU once made acquainted 
with every circumstance that may endanger any of 
its privil^es ; and such a co-operation may be sud- 
denly formed in bringing forward the legal means 

* See lord Ellenborough's perspicuous summing up on the trial 
•f John Peltier, esq. for a libel iigainst Napoleon Buonaparte. 

t Lord ehaicrilor Manners. 
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of redress, that it must at all times be extremely 
difficult, as well as hazardous, for public men to 
violate the fixed principles of the constitution. 
Hence, every man entrusted witli official employ- 
ment, from the minister of state down to the 
chairman of the quarter sessions, or the chief 
magistrate of a corporation ; from the commander 
in chief down to the non-commissioned officer ; 
from the first lord of the admiralty down to the 
master's mate, feels himself compelled to choose 
between the satisfaction resulting from a conscien- 
tious dischai^ of his duty, and the.disgrace and 
ruin which must almost inevitably follow a wilful 
n^lect of it 

The liberty of the press is exceedingly condu- 
cive to the diffusion of general knowledge. Every 
kind of truth is hereby greatly promoted. Nothing 
is lost by free investigation ; on the contrary, 
that which is valuable is made more conspicuous 
and attracting by candid discussion. Truth, like 
hardened steel, is inflexible; and the more it is 
rul)bed, the brighter polish it receives. 

But the dissemination of divine truth is of all 
others the most important advantage of a fiee 
press. We who have bibles in such abundance, 
can form no adequate conception of the eagerness 
with which our forefathers endeavoured to obtain 
even scraps of an English translation of the Scrip- 
tures ; when a whole copy of them could not be 
procured or possessed with safejty by the laity. 
In the 33d year of Henry VIII. when a new 
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king, by prodamation, '' required all curates ai^d 
^-^ parishioners of every town and parish to provide 
'' themselves a copy of it." At first, the bibl^ was 
chained to one of the pillars in the church, wher# 
the people resorted in crowds to hear it. He who 
was able, read aloud, whilst the multitude hung 
upon his Hps, and their ears drank in with avidity 
the word of life«* How many at the last day wiU 
ascribe their salvation to the reading of the scrip- 
tures in their own tongue, can be known only to 
their divine author. However^ few perhaps will 
deny the probability, that a free press will continue 
to be one of the grand instruments which Divine 
Provide»ce will employ in spreading the truths of 
revelation amongst '^ every kindred, and tongue^ 
*' and people, and nation," till *' the earth be filled 
'' with the knowledge of the glory of the Lord, 
*^ as the waters cover the sea." 

But this palladium of our civil and religious 
liberties may be shamefully abused to the base 
purpose of promoting licentiousness, obscenity, 
and blasphemy. The press, therefore, is to be 
watched, lest men, in proposing their opinions to 
the public, should obtrude such as are inconsistent 
with good government and the interests of religion. 
Indeed, the state which does not seasonably check 
the licentiousness of the press, would afford an op- 
portunity to libellists to endanger the public tran- 

* See Banfitft History of the RefonmitioQ, vol. 1. b. 3. 
T 
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qi^ity* But whilst the profiriQty of this Tigiboice' 
is acknowledged, we h^ve reasoa to j)ejqioe, that 
the cewor^iip is retnoyed from the arbitrary " o^urt 
** of 6tar chamber," and placed in the haodfr of 
t§aeiveofouriBquals. . 

The l&erty of theprevs is a priyilege justly dear 
to every fSnglismaA ; and onghl; to be the more 
highly prised by him, a« he enjoys that wfakh no 
other govenimeut in Europe toleratea.* 

'• How shall I speak thee, or thy pow'r addreis, 
•• Thou god of our idolatry — the press ? 
*♦ By thee, religion, liberty find laws, • 

'" Exert their infliienoe^ and adtanct. their const ; . 
*' By fhec, worse plagoes than Pharaoh'a land befel 
** Diffus'd, make earth the vestibule of hell : 
** Thou fountain, at which drhik the good and wise, 
*• ThoHi ever-bubbling spring of endless lies, 
" Like Eden's dread probationary tree, 
. '' Knowledge of good and eivil is frohi thec^'t ' 

No tyraunicaj gowmment, indeed^ co^ld possjjily 
^ long continue >vith a free press ; .»nd therefore, 
the very existence of thi?, privij^e amongst us is 
a proof of the strength and stability of the British 
executive power ; which is found by eicperience,. 
to ^dniit of that extensive freedom both of writing" 
and speaking an political as well ai5 on iall oth^? 
subjects, which English}n^v enjoy. The hiWy 
however, will punish all who Bxe convicted of 

* See Mr. Mackintosh's splendid defence of John Peltier, etcp 
t Con'per's Progress of Error. 
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libelling any part of the constitution; which, 
indeed, is founded upon principles so wise and 
just, that the government has none but a aahaary 
dread of the free discussion of all its measures. * 
This important and unrivalled privilege of thfe 
British press is not the effect of any statute enact- 
ing It, !)ut arises rather from the absence of all 
law, prohibiting it ; ahd may in fact be very fitl^ 
considered as a part of the common law of the 
land. 



CHAP. X}LVf. 

OF COURTS IN GEMERAL. 

VAttious are the wrongs and injuries that rneli 
commit upon each other, even in civilized states ; 
atld these would doubtless be still more numerous 
were it not for the salutary restraint of human 
laws. Such wrongs and injuries are either of a 
civil or of a criminal nature. 

Under the former description may be reckoned 
every species of trespass, nuisance, waste, subtrac- 
tion; or disturbance. And likewise, all kinds of 
injuries proceeding from or aifTecting the crown. 

Under the latter *are comprised all offences 
against God and religion ; against the law of na- 
tions ; against public justice ; against the public 
peace ; against public trade ; against the public- 
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health and economy ; against the p«i«ons» habita* 
tions, and property of individuals. Our limits 
will not, however, admit of treatiog specifically 
of these several denominations of civil and crimi- 
nal ofieuces. But this is the less necessary, inas* 
much as every description and modification of 
offence is a breach of mie or other of the ten com- 
mandments ; which teach ns two things, our duty 
towards God and our duty towards our neigh- 
bour. Happily, tlierefore, we have no need of 
referring to Idw books to ascertain how we ought 
to act one towards another ; for the work of the 
law is written in every man's hearty his conscience 
also bearing him witness. And if any man will 
but do unto others upon all occasions, as he would 
they should do unto hun under similar circum- 
stances, he will never suffer apy thing fit>m the 
laws of England ; which are constantly stretched 
forth to protect him. It is sufficient, then, to re- 
mark, generally, that ** the law is not made for a 
^'righteous man, but for the lawless and disobe- 
** dient;'' that is, only such are amenable to its 
tribunals and liable to its penalties. 

'^ It must needs be that offences will come.^ 
There will always be the offenders and the offend- 
ed ; but it is the voice of reason, that no man 
ought to decide on his own cause ; and it is tlie 
language of the inspired volume, that *^ if one man 
^ sin agauist another the judge shall judge him.** 
Every well-regulated government, therefore, has 
its courts in which persons duly qualified and 
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stuthorized preside for the administration of jus* 
tice. The institution is of divine appointment; 
and its end is, that the people may be judged with 
just judgment.* 

It will be proper, then to describe the nature of 
courts in general, with their various proceedings 
in administering justice, both between the king 
and subject, and between one subject and another, 

A cauii is defined, to be ** a place where justice 
** is judicially administered." The sole execution 
of the laws being Tested by our constitution in the 
king, it follows that all courts of justice within 
this realm originate only from his Majesty ; his 
consent to their existence being at all times either 
expressed or implied. The law always conteni« 
plates the king as present in his courts, although, 
in fact, he is only represented there by his judges. 

Courts are distinguished into courts of record^ 
and courts mt of record. 

A court of record is that where the acts and 
judicial proceedings are enrolled in parchment, for 
a perpetual memorial and testimony. These rolls 
are called the records of the court. All courts of 
record are the king's courts, and no other court 
has any authority to fine and imprison. 

A court not of record^ is that of a private man, 
whom the law Mill not intrust with any discretion- 
ary power over the fortune and liberty of his ifellow 
subjects. Such are the courts-baron in every 

• Doiat. ck. x?L vcr, 19. 
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manor, and other mferior jurisdietions, where the 
proceedings are not enrolled or recorded. 

In eyery coart there must be at least three par- 
ties. The plaintiffs who complains of an injury 
done ; the defendant, who is called upon to make 
satisfaction for it ; and the judicial power, which 
is to examine into the fact^ determine the law 
ari^ng upon it, to ascertain whether any injury 
have been done, and by its officers to apply the 
rennedy. 

/!fhe usual assistants in the higher courts are 
attomies and advocates or counsel. 

An attorney at late is one who is pnt in the 
place, stead, or tum^ of another, to manage his 
matters of law for him. Formerly every suitor 
was obliged to appear in person to prosecute or 
defend his own c^^use ; which is still the law in 
criminal cases. An idiot cannot appear by bis 
attorney, because he has not discretion to enable 
him to appoint a suitable person in his stead. He 
must therefore appear in person, and the judge ia 
bound to take care of his interest, and admit the 
^est plea iq his behalf^ that any one in court can 
suggest. 

No person can practice as an attorney in any 
court but in that of which he is sworn an attorney; 
and as he enjoys many privil^es in that, court, so 
he is also peculiarly subject to tbe^^^su^e ^d anir 
inadversion of its judges. To^,enable an attorney 
to practice in the court of chancery, it is necessary 
^hat he be admitted a fiolicitor tha'ein. And noqe 
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can oct as attoinies at the qaarter d€i$Bionh, biit 
sttcfa as liave feneeQ re^hniy admitted into som^ 
flrapetior court of record t and attornies are sub- 
jected to ywietm other regulationsv hj difiere&t 
statutes. • * 

Advocates^ or as tliey are commouly called, cmm- 
9dj are of two degrees, barristers an<f Serjeants. 
The former 'lire admiMed, tffter a cottsiderabk 
period of study and standing, in tfie inns tif conrt ; 
and are in all the eld hew. hocfkB sCyled apprentices, 
beiB^ iooked npOn mel*^Ty as^ learners ; and not 
qualified to execute the ftiH office <)f an advocate 
«tH they ^we of sixteen yeans standing. At ^hich 
time they may be called teethe hMtoaratile state 
and d^gre^ of Serjeants. 

Serjeants at law are bound by a solemn oath to 
do their duty to their clients. 

His Majesty's two principal counsel are the attor^ 
ney general and soli^fitor general, who may be 
either barristers or Serjeants. The king's counsel 
cannot be employed in any cause agaAtst tlie 
crown, without special license ; hence, they can- 
not pnbUcIy plead in court fir a prisoner, or a 
dicifendant in a criminal proiiecution^ . without 
ficense, wMoh is nevertejllised. But in obtaining 
it te expense of about £9. is incurred.*^ 

Counsel are indulged with liberty of speech in 
defaice of their clients ; and are not answerable 
lor any matter spoken by them relative to the 

^ Professor Chrtstiai|. 



Digitized by 



Google 



S88 
cause in hand, and suggested in their clients m- 
stractions, although it should prove a groundless 
reflection on the reputation of another. But if they 
mention an untruth of their own iuTention, the 
party injured may bring his action. 

By the statute of 3 Edward I. ch. 28» counsel 
may be punished for collusion and deceit, with im- 
prisonment for a year and a day, and perpetual 
silence in the courts. But to the honour of our 
courts, the corruption of judges and the treachery 
of counsel.are crimes now unheard of in this coun* 
try. Indeed the wisdom and integrity of the Bri<» 
tish courts are justly proverbial ; and never shone 
with more resptendeot lustre thau during the pre- 
sent reign* 



CHAP. XXV. 

OF THE COURTS OF COBfMON LAW AND EQUITY. 

The several courts of justice acknowledged in 
this country, are either such as have general 
jurisdiction throughout the whole realm, or pri* 
Tate and special jurisdiction only in particular 
places. 

Of the former, there are the universally estab- 
lished courts of common law and equity, the 
ecclesiastical courts, the courts military, and 
courts maritiitae. 
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The lowest court of justice known in England, 
16 the court of piepoudre ; so called, according to 
Sir Edward Coke, because justice is administered 
as soon as dust can fall from the foot. It is a 
court of record incident to every fair and market ; 
of which the steward of him who owns or has the 
toll of the market is the judge. 

The jurisdiction of this court takes cognizance 
of all matters of contrd,ct that can possibly arise 
within the precinct of that fair or market ; and the 
I^aintiff must make oath that the cause of the 
action arose there. This court seems to have 
been instituted to do justice expeditiously among 
the variety of persons who resort to a market or 
fair from distant parts. A writ of error, however, 
lies in the nature of an appeal from this court to 
the courts at Westminster. 

A court baron is a court incident to every manor 
in the kingdom, to be holden by the steward 
within the said manor. Its nature is two-fold : it 
is either a customary court, appertaining entirely 
to the copyholders, in which their estates are 
transferred by surrender and admittance ; or it is a 
courtof common law, called the court of the barons, 
or the freeholders' court, being composed of the 
lord s tenants, who were ^^leo/^ of each other, and 
were bound by their feudal tenure to assist their 
lord in administering domestic justice. 

But its most important business is to determine 
by writ of right, all controversies relating to the 
right of lands within the manor; and to hold plea 
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of any personal actioi)8 of debt, of trespMfi mi the 
case, &c. i/rhere the damages^^dq oofe awount to 
forty shillings. It is not a. court 4^ record^ but a 
writ of fah^judgmmiA and not a writ ol errors lies 
to the court .of Westmin^er to rehear the case. 

A Iimndred court is only a larger eo^rt barott, 
being held for all the inhabptai^tsf of a particular 
hundred instead of a manor. It rea^SEiblies a court 
baron in all respects, except that it has jurisdic- 
tion over a ]|arger. extent of territory. 

A county fourt is incident to the joriadiction of 
the high sheriff. - It is not a court of record, but 
may hold pleas for damages under th^ value of 
forty shillings. The real judges of this court are 
the freeholders of the county ; aod the sheriff is 
the ministerial o^icer. But the proceedings are 
removable from hence into the king's superior 
court?-. 

The coivt of commoM pkas^ styled by Sir £d^ 
ward Coke the lock and key of the common law, 
is a court of record. It was originally hekl in the 
king's own hall (wia regisj and followed bint 
whithersoever he went. But it was fixed by the 
great charter^ that it should in future be always 
held, at Westminster-hall) for the convenience of 
the subject ^ which it ha& beea ever sya^» 

By the term '' common pleas»",afe meant all civil 
actions between man and man, aa. distinct from 
the " pleas of the crown ;" which term compre- 
hends all.crimes and misdemeanors. In this court 
of cOBopon yleas there are one chief and three 
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piitisne j.i)(]ges, created by thp king's letters patent, 
who sit every day in the four terms to bear and 
determine ^ matters of law rising in civil causes. 
But a writ of .error lies in nature of appeal from 
tliis court into the court of king's b^nch. 

The court of king's bench is the supreme court 
9f common }aw in the kingdom ; and has its name 
from the custom qf the king formerly sitting there 
in person. This court also has one chief and 
three puisne judges, who are by their office the 
soverei^ conservators of the peace and supreme 
coroners of the laud. For some centuries past» 
this court has usually been held at Westminster, 
an ancient palace of the crown ; but might remove 
with the king to any other part of the kingdom, if 
he thought proper to command it. 

Th^ jurisdiction. pf the court of king's bench is 
vefy high and trauscendent. It keeps all inferior 
courts within their due bounds. It superintends all 
civil corporations in the kingdom. It commands 
infiltrates and others to do their dutyjn every 
cas^ where there is no other specific remedy. Its 
authority is not confined to civil, but it takes 
cognizance also of criminal causes. The former is 
what is called the crown side or crown office; the 
latter is the plea side of the court. 

This is a court of appeal, and into it may be 
removed, by writ of error, all determinations of 
the court of common pleas, and of the inferior 
courts ; and even of the court of king's bench in 
Irelaqd« But frOQi it also an appeal lies to the 
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house oi lords, or to the court of exchequer 
chamber. 

In the reign of a queen, it is called the queen^s 
bench ; and during the protectorate of Cromwell, 
it was termed the upper bench. 

The court of exchequer is a very ancient court 
of record, and a court of law and equity also. It 
is inferior in rank both to the court of king's bench 
and of the common pleas. It was set up by king- 
William I. as a part of his "aw/a regia^ although 
brought to its present state and order by king 
Edward I. It is designed, principally, to order 
the revenues of the crown, and to recover the 
king^s debts and duties. It has the name of 
exchequer from the chequered cloth, resembling 
a chess-board, which covers the table there ; and 
upon which, when certain of the king's accounts 
are made up, the sums are marked, and scored 
with counters. 

This court consists of two divisions; the re- 
ceipt of the exchequer, which manages Ae royal 
revenue; and the court, or judicial part of it, 
which is again subdivided into a court of equity 
and a court of common law. 

The court of equity is held in the exchequer 
chamber, before the lord treasurer, the chancellor 
of the exchequer, the chief baron, and three 
puisne barons. Its original business is to call the 
king's debtors to account, by bfU filed by the 
attorney general ; and to recover lands, tenements, 
er any goods, chattels, &c. belonging to the crown. 
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The common law part of this juriadictio^ 
originates in a fiction in law. The writ upon 
which all proceedings here are grounded is called 
a '< quo mtMs;"* in which the plaintiff suggests, 
that he is the king's fitrmer or debtw, and that the 
defeodant hath, done him an injury or damage 
complained of; '* 9110 minus suficieus eMstit ;** by 
which he is the less able to pay the king his debt 
or rent. So that now, any person, as well the 
king's debtors, may sue and be sued in this court. 
The same privilege holds with regard to the equity 
side of the court ; as any one may file a bill against 
another upon the bare suggestion that he is the 
king's accomptant; which is never controverted. 
On the equity side of this court, the clergy have 
long used to exhibit their complaints for the non- 
payment of their tithes, although the chancery has 
of late years had a laige share of this business. 
From the equity side of this court, appeals lie 
immediately to the house of peers : but from the 
c(Mnmon law side^ a writ of error must be brought 
into the court of exchequer chamber ; and from 
their determination, a writ of error will lie to the 
house of lords, by statute 31 Edward III. ch. 12. 

These three last maitioned courts were formerly 
parts of the atda regia^ a court which William th« 
Conqueror established, ^vfaen he arrogated to 
himself the whole judicial power. This formid- 
able tribunal, . which received appeals from all 
the courts of the barons, and decided in tlie last 
resort on the estates, honour, and Htm of the 
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fcaroDS themselves, kept tlie firtt noblemanln the 
kingdom under the same coritt-oul as the meanest 
subject. 

The high court ofchaMetyis the most impoi*- 
t ant of all the king's civil courts of justice. It hds 
its name from the judge presiding in it, who is 
styled the lord chancellor. His nume is derived 
from a latin word, signifying cancelling the king's 
letters patent when granted contrary to law, which 
is the highest point of his jurisdiction. 

The lord chancellor is appointed merely by the 
delivery of the king*s great seal into his custody ; 
whereby he becomes an officer of the greatest 
weight and power of any in the kingdom, and 
takes precedency of every temporal lord. 

By his office, the chancellor becomes a privy 
counsellor, and speaker of the house of lords. 
To him belotigs the appointment of all justices of 
the peace throughoiit' the kingdom ; atid he is 
patron of all the king^s livings under the yearly 
value of jC20, in the king's books. He is also 
the general guardian of all infants, idiots, and 
lunatics ; and has the superintendance of all cha- 
ritable uses in the kingdom. 

Tlie celebrated Sir Thomas More was the first 
layman who was appointed lord chancellor. In 
1530, he obtained the great seal; which had pre- 
viously always been given tb the clergy, who 
monopolized nearly the whole learning of the 
times, and were supposed U> be the best judges 
of matters of conscience. 
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There we two tribunals in the ccniTt of chancery; 
the one ordinary, which is a. court fsClaw; the 
othfir eKtv)!8tordinary» being a count of equity. 

Thejurisdict]6n of the ordinaiy court is to hold 
plea; v(poix,u scire fadaSf ta repeal and cancel the 
king's let£em» patent, when made against law, or 
upoft uabma suggestions; and to^ hold plea of 
petitions* when the king- has been adviscMd to do 
any act in ^pr&judice of the subject's right In 
this court also are held pleas of personal actions, 
where any officer or nunistCHT of the court ill a party. 

l¥hen judgment is given* in chancery, upon 
demurrer, or the like, a wrik of error lies into the 
court of king's bench* ' 

In this OTdinary legal court is kept the officinm 
justiticBy' out of which, all original writs that pass 
under the great soal, all commissions of charitable 
uses, sewers> bankruptcies, idiocy, lunacy, &c. 
&c. do issue. Formerly, all writs relatmg to the 
subject, and the returns to them, were kept in a 
hamper, w hanaperio ; and others belonging to'the 
crown, in a little bag, in /Mun^a baga; and hence, 
the distinction of the hanaper o$ce, and p€tty-bag 
office, in the court of chancery. 

The jurisdiction of the extraordinary court, or 
court of equity, enables the chancellor to mode- 
rate and tepiper the written law; and in hia 
decisions, he subjects himself only to the law of 
nature and conscience. From the equity court in 
chancery, an appeal lies immediately to the house 
of pea^. 
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There is a great difference between appeals 
from a court of equity, and writs of error from a 
court of taw. In the first place, the former may 
he brought upon any interiocutory matter; the 
latter upon only a definitive judgment. And se* 
condly, on writs of error the house of lords pro- 
nounces the judgment ; on appeals it gives directi<tti 
to the court below to rectify its own decree. 

The court of exchequer chamber has no original 
jurisdiction, but is only a court of appeal to 
correct the errors of othor courts. Into it» causes 
tire sometimes adjourned for the consideration of 
the judges, before judgment is given in the courts 
below. The judges in this court are all the j udges 
of the superior court, and sometimes also the 
lord chancellor. 

' The supreme court of judicature in the kingdom, 
is the house of peers, which is in all causes the 
last resort ; and from its decision there can be no 
farther appeal. But every subordinate jurisdic- 
tion must submit to its judgments. The house of 
lords became the supreme court of appeal 'ftom 
all inferior courts, on the abolition of the aula 
regia. 

The courts of assize and nisiprius are courts of 
general jurisdiction and use; and are derived out 
of, and act as auxiliaries to, the foregoing courts 
that have been mentioned. These courts are 
composed of two or three commissioners, who are 
twice every year sent by the king's special com- 
mission all round the kingdom, to try, by a jury 
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of the resjjtective counties, the truth of s^ch mat- 
ters as are then under dispute in the courts of 
Westniin$ter-'hall. 

In the four northern counties the assizes are 
taken only once a yea? ; but in London and Mid- 
dlesex; Courts of nisi prius, there called sittings,' 
are h olden in and after every terror before the 
chief ov other j iidge of the several superior courts. 

These comthissioners seem to have come into * 
use in the room of the justices in eyre, or itinerant 
justices; who were r^ularly delegated by Henry 
Hi to go round the kingdom once in seven years 
to try causes ; and,- by magna charta, were 
directed to mak^ a circuit once in every year into 
every county. • 

• Tli^commissitoners 6fassite and msiprius must 
be two of Uie king's justices, of the one bench 
or the other, or the king's Serjeants sworn. Their 
circmts are usually made in the respective vaca- 
tions after hilary and trinity terms. But such is 
the 'jealousy of the' law, that it is enacted by sta- 
tute .33 Henry VHI. that no lawyer shall be a' 
j^idge qf assize in his native county; yet in the 
criminal cdoTts be may bxBCute his office as a com- 
missibner of oyer and terminer, and of gaol delivery^ 
within the county where he was bom or resides. 

The authorities, by virtue of which the judges 
sit npon their circuits, are five ; (viz.) the commis- 
sKHi of ihe peace; a commission of oy^r and femn- 
ner; a commission of general gaol delivery; ^ 
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commissidn of assize ; and the autboiity of nisi 
pritiSy which is a consequence of the commission . 
of assize. But the business at the count; assises 
is generally divided, in popular language^ into 
that of the ercmfu bar and the nisi prius bar* . At 
the former, all criminal prisoners are arraigned ; 
and at the latter^ the civil causes are tried. All 
comes commencing iu th$ courts of Westminster- 
hall are appointed to be tried there by a jury re- 
turned from. the<:ounty whereini;he cause of action 
arises ; but with this proviso, *^ nisi prius justice 
^'arii ad assisas capiendas venerint^" usUess^befare 
the day praixed, the judges of assize should come 
into the said county and hold an as^i^^. This 
they are sure to do, and there dispose of the eause; 
which saves much trouble and expense to all: the 
jfiarties concerned. 

Such are the several courts of law and equity 
of general jurisdiction throughout the kingdom ; 
which originated and were perfected by the united 
wisdom of our ancient kings Alfred and Edward L 
The policy of the great Alfred was, U> Ising jus* 
tice home to every man s door» whereby cheapnefig 
and dispatch were insured to h«* Lengtii. of 
time has indeed obscured some of the f^int^ linef 
of the incomparable judicial institutions of these 
great princes, but the spirit and form of them are 
still attended to ; so that the most impartial jus- 
tice is administered to every individual, whatever 
his rank may be. But should any one be dissatis** 
fied with the determinations of these courts^ he canr 
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appeal to the house of lotds, ia the hat resort^ 
Hrhose judgment must be final. This court being 
composed of learned and pious bishops and of 
noble peers, whose rank and education, who89 
honour and conscience, whose interest and repu- 
tation, alt combine to constitute it as perfect a seat 
of justice as can be looked for in this world ; it is 
highly reasonable as well as expedient, that from 
its solemn decision there should be no appeal. 

But besides these general courts, there are many 
others of a more limited jurisdiction, pertaining to 
the ecclesiastical, military, and maritime states. 

In the time of our Saxon ancestors, the rights 
of the church and of the laity were determined at 
the same time, and by the same judges; there 
being no distinction between the lay and ecclesi* 
astica! jurisdictions. The bishop of the diocese^ 
and tiie earl or alderman^ or in his absence the 
high sheriff, used to sit tc^ether in the county 
court In ecclesiastical matters, indeed,^ a defer-* 
epce was paid to the superior opinion of the 
bishop; and to that of the sheriff in temporal 
decisions. 

After the Norman conquest, however, king Wil- 
liam was prevailed upon by the cleigy to sanction 
the separation of the ecclesiastical from the tem*- 
poral court. He prohibited, by his charter, any 
spiritual cause from being tried in the secular 
courts; and commanded the suitors to appear 
before the bishop alone, who was to adhere to the 

u2 
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canon law as. t|\e rule of his j udicial conduct. But 
tlie union of these courts was restored at the acces- 
sion of king Henry L 

Tlie popibh clergy were highly displeased at this 
change ; and ordained in their synod at Westmin- 
ster, 3 Henry I. that no bishop should attend the 
discussion of temporal causes, which soon dissolved 
the union. When Stephen usurped the throne, 
the clergy exacted from him an oath, that the 
bishops should have tlie sole jurisdiction of all 
ecclesiastical persons and causes. 

Anjongst the various ecclesiastical courts^ are 
the archdeacoTis court, tlie consistory court, the 
court of arches J annexed to which is the court o/' 
peculiars. Tliere are likewise the prerogative 
c:ourt, for the trial of all testamentary causes where 
the deceased has left bona notahilia within two 
diflerent dioceses ; and the court of delegates^ 
appointedby the king's commission to represent 
his royal person and hear all appeals made by 
virtue of statute 24 Henry VHI. ch, 12. None of 
^hese ecclesiastical courts, however, are courts of 
record. 

The only military court known to tl;ie laws of 
England, is the court chivalry y now fallen into 
clisuse. 

The maritime courts, or such as have jurisdic- 
tioji to determine all injuries committed upon the 
Ingh seas, are the court of admiralty and its court» 
«f appeal. 
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There are likewise courts whose jurisdiction is 
confine^l to pa^rticular places and districts. Such 
are the/orest courts^ instituted for the government 
of the king's forests in different parts of the^kinff- 
dora. The court of commissioners of sewers, whose 
authority is to overlook the repairs of se^ banks, 
sea walls, &c, &c. The court of policies of 
insuranc'e ; the palace courts which, with the an- 
cient court of marsAalsea, is now holdai in the 
borough of Southwark, once a week, to determine 
all personal actions that shall arise within twelve 
miles of his Majesty's palace of Whitehall. Be- 
sides these, are the several local courts of the 
principality of Wales ; of th^ duchy oiF Lancaster ; 
of the counties palatine of Chester, Lancaster, an<J 
Durham ; and of the voyeX franclii^e pf £ly. In 
all which places the judges sit l)y virtue of a 
special cominission from tlie owners of the fran- 
chise, aqd' not under tlie great seal of England. 
There are likewise the courts of the cimjue ports; 
the stannari/ courtSy in Cornwall and Devonshire ; 
the courts of London, and other corporate towns.; 
all which originated in the special favour of the 
king to the respective districts. 

Again, there are (he courts of consciefice, eiit'dh- 
lished by statute in different parts of the king^ 
dom, to determine in a summary way all causes 
of debt not exceeding jC5. and in most places 

not above 40*. 

• ■■ * 

Lastly, there are the chancellor's courts, in the 
two iiniversities of Ox/brd and Cambridge^ to 
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determine all civil actions where a scholar or fm^ 
vileged person is one of the parties, except ia 
cases where a right of freehold is concerned^ This 
privilege was granted first to Oxford by Henry III. 
A. D. 1244. In the third year of EUzabeth a 
similar distinction was bestowed upon the univer* 
tfity of Cambridge; and by statute 13 Elizabeth^ 
ch. 29, all the charters of both universities wero 
i:oofirpie4, 



CHAP. XXVI. 
OF TRIAL IN CIVIL ACTIONS. 

A BitiEF sketch of the diff^nmt conrtar baviog 
|)een given, it will be proper to take a succinc| 
Tiew of the jnethods of proceeding therein, both in 
civil actions and in criminal cases. In doing 
this, however, the following observations will be 
restricted to the fomjs observed in the courts of 
general jurisdiction ; for if there be any peculiari- 
ties in conducting the business in the inferior courts, 
they are of a local nature, and consequmtly of 
iHtlc importance to the public. But in generali 
trials are conducted much the same in die lower 
courts, as before the superior tribunals, 

The beginning, then, of a civil suit, is the 
§rigiml ^vrit. When a persop has received an 
injury, and js di^t^rminied uppn peeking the n^medjr 
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pitmAed'by Iaw» be sues ont fW>m the c6urt bf 
chaocery an original^ or the writ which is appli- 
l»Me lo his particular case. This is directed to 
the sheriff, requirinj^ him to command the offender 
to do JQSttee to the party aggrieved, or to appear 
in court to answer the accusation against liim^ 
The sheriff is bound to make a return of the writ» 
and tins should be done on the first day of the 
term following ; but as the law allows the defen-* 
dant tkree iage grace for bis appearance^ the court 
does not usually sit for despatch of business till 
the fourth^ or ^g^pearantie ddj. The means of 
compelling the defendant to appear in court is 
called die protus^ of which die primary step is« 
the giviBg of the party notice, by mumiom, to 
obey the dr^oal writ If the defendant disr^ard 
this wammg, a pome is issued out, or writ of 
attachment, so called fixmi the words of the writ, 
^^p&ne per vadium et mIws plegias,** put by gage 
and safe pledges, A. B. the defendant,* Ice. If 
irfter (dtuchment he n^lect to appear, he is ferther 
compdied by writ of dUsiringas^ comroanding the 
sheriff to distrain the defendant of his goods if he 
do not appear. And if he hare no goods, then a 
writ of capias is issued, empowering the sheriff to 
take the defendant's body, and bring him into 
court on the day of the return to answer the plain- 
tiff of his idea. If after repeated writs of eapia$ 
and proclamation made, the defendant do not 
appear and cannot befonnd, an outlawry takes 
place. Such outlawry is putting a man out of 
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the protection of tiie law^ and is atteaded with 
forfeiture of all his ^oods and cbattds to t!ie kmg. 
But the common practice is to issue the writ of 
capias in th^ first instance; and the sheriff can 
only serv6 the defendant with a copy of the writ 
aad a written notice to appear by his attorney in 
court to defied the action. But if the plaintilT 
make c^ffidavU that the cause of action amounts 
to «£lO. and upwards, then he may. arrest the 
defendant. An arreH must be by corporal seising 
or. touching the defendant's body ; the bailiff can- 
not enter his house by violence^ but must watch 
his opportunity to take him. M^hen the defencfaint 
is regularly arrested he must either go to ^son 
for safe custody, or put in bail to the sfasrifft as 
security for his appearance. This offpewantt is 
effected by putting in bail to the actum. These 
bail, who must be at least two in number, must 
enter into a recogqizanee in a sum equal, qr some- 
times double, to that which the plaintiff has sworn 
to; whereby they undertake, that if the defendant 
be condemned in the action, he shall pay the costs 
and condemnation, or render himself a pris<mer, 
or that they will pay it for him. Such then is the 
process or mode which the law appoints for bringing 
the defendant into court to try the suit and abide 
the issue. 

After process follow the pleadings; that is, 
tlie plaintiff states a declaration of his case ; to 
which the defendant must in a reasonable time 
ipake his defence^ or put in ajp/m, otherwise tl^e 
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plaintiff wfll at once recover jtidgment by default; 
unless he and tfie plaintiff can agree to make up 
tlie matter. 

Pleas are of two sorts ; dilatory pleas, and plea» 
to the action. 

The fourth stage of an action is the issue, which 
is the end of all the pleadings; and is either upon 
matter of Imb or matter of fact. The former is 
called a demurrer ; which confessed the facts to be 
thie, but di&nies that any injury is thereby done to 
the "plaintiff;^ The latter,^ or an hsue of fact, is 
where the^ac* only is disputed^ When he who 
denies thfe feet hag tendered the issue, both parties 
are said to join issue, haying agreed to rest the 
fete of the cause upon the decision of a jury of the 
country; and this brings us to the trial in open court 

A trial, then, or probation, is the mode which 
the law of the land has settled for a criterion of 
truth and falsehood. 

In civil cases the law acknowledges seven spe- 
cies of trials ; (viz.) by record ; by inspection ; by 
certificate; by witnesses; by wager of battle ; by 
wager of law ; and by jury. 

A trial by record is where a matter of record is 
pleaded in any action ; and the defendant pleads 
that there is no such record existing. Upon this, 
issue is joined, and the plaintiff is allowed time to 
produce the said record, and on his failure the 
defendant shall have judgment to recover. 

The cases usuaHy tried by record, are titles of 
nobility. Thus, whether such a one be earl oi^ no 
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Mii whelber baroii or no baron, shall be tried by 
the king's patent only, which is matter of record. 
The trial by mqfeetim^ is when the point or issne 
19 the object of sense ; so that the j wlgea-npon the 
testimony of thmr own senses may. decide the 
qnestion. As in cases of nonage, idiotism, and 
thehTce. . ^ 

So, also, the issue respecUng any circnmatancaL 
telative to a particular day past, may be fried by 
inspection of the almanaek by the cpmi. Thui^ 
an appeal upon a writ of error was once made/rom 
an inferior court, at Ilytm Regis^ assigning the 
^rcHT to be» that the judgment was given on a 
Sunday, it appearing, to have beep on the 26th of ^ 
February, in the 26th of Elizabeth. Upon inspect^ 
ing the almanackd of thi|t year, the fact was found to 
be so ; and the judgment was reversed accordii^y. 
The trial by certificate is allowed in such cases 
where the evidences of the4>er8on certifyii^ is the 
only proper criterion of the point in dispute* Afl^ 
if A. B. assert that he was at Jamaica at such i 
'time, the court muy determine the fact upon a 
certificate under the hand and seal of thegoveroor 
of that idand* 

The trial hy witnesses^ without the intervention 
of a jary, is the only method of trial known to the 
civil law : in which the judge is left to form in his 
own breast his sentence, upon the credit of the 
witnesses examined. But it is very rarely used in 
our law, whidi prefers the trial by jury before it 
|n almost all cases. 
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The trial hj wager of battk, «iid Die ^al hf 
wager i^ law^ are both now quite out of use, and 
Ijherefere need only to be mentioned. 
' But the principal criterion of truth Jcnown t* 
the law of England, is the trial bjf jmy* The trial 
perpaisj or bjf the camUry. A mode of trial which 
seems to have been coeval with the first civil 
government of this happy country. — As a better 
opportunity will offer hereafter of treating more 
lai^dy of juries, it is now only observed, that in 
civil cases thcare are two kinds of juries, qfeciai 
and eomnum. 

When the plaintiff* intends to try his cause, he 
is pbliged to give the defendant fourteen daytf 
notice, if the trial is to be at the sittings in 
London and Westminster; but if at the courts in 
the country, ten days notice is sufficient. The 
defendant^ however, or plaiptifi", may, upon good 
cause shewn to the court, obtain leave to defer the 
trial till the next assizes. But if the cause be 
called on in court for trial, then the record is 
handed to the judge, while the jury is called and 
4iwom, to observe what issues the parties $ire to 
maintain and prove to the satisfaction of the jury. 

iS^cio/ juries were originally introduced in trials 
at bar, when the causes were of too great nicety 
for the discussion of ordinary freeholders; or 
where the sheriff' may be suspected of partiality in 
returning his jurors. 

In forming a special jury, the sheriff*, upon 
jQfiptiop in pourt and a rule granted thereupon, ia 
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to attend the proper officer with his freeholdiers' 
ho6k ; and the officer is to take indiscriminately 
farttf-eight of the principal freeholders, iri the 
presence of the attornies on both sides ; who are 
each of them to strike off twelve, and the remaining 
twenty-four are returned upon ihepanel, or small 
^iece of parchment. 

A common jury is one that is lietumed by the 
sheriff, according to the directions 6f the i^tatute 
of 3 Geo. II. cli. 25 ; which directs, that the 
sheriff shall return one and the same panel for 
every cause to be tried at the same assizes, con- 
taining not less than forty-eight nor more than 
secent]/4wo jurors ; and that their names being 
written on tickets, shall be put into a box or glas^, 
and when each is called, twelve of these personk 
whose names shall be first drawn out of the box 
fthall be sworn on the jury, unless absent, chal- • 
lenged, or excused ; or unless a previous view of • 
the lands, or place, &c. in question, shall have 
been thought necessary by the court. 

If the court should think such a view necessary^ 
then six or more of the jurors returned, io be 
a^eed on by the parties, shall be appointed by 
i?pecJal writ, to have the matter in dispute shewn 
to them, by two pel-sons named in the writ ; and 
then such of the jury as have had the view, or so 
many of tliem as appear, shall be sworn on the 
inquest previously to any other jurors. But thd 
furors may be challenged by either party. 
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\ ChaUengee are of two kiiicls ; challenges to the; 
nrray^ and challeuges to the poll. The former is 
an exception to the whol^ paiiel in which the jury 
are armiiged or set in order ^y the sheriff, in his 
return* This challenge njay be made upon account 
of partiality or some default of the sheriff; or 
when there is reasonable ground to suspect \m 
integrity. The latter are exceptions to paiticular 
persons, and maybe made for four different reasons^ 
On account of honour; as if a lord of parliaoii&nt 
be impanelled upon a jury, he may be challenged. 
by either party, or he may challenge himself. On 
account of dtfect ; as if a juror be an alien born ; 
or if he have not a sufficiency of estate to qualify 
him ; that is, unless he be a freeholder or a copy- 
holder oi£lO. a year in England, or£Q. in Wales, 
or a leaseholder for the term of 500 years absolute, 
or for any term determinable upon life or lives, oC 
the clear yearly value of <£*20. a year, over and 
above the rent reserved. . On account of suspicion 
qi partiality; and this may be either ^principal 
challenge, or to the favour. The former is where 
the cause assigned -carries with it primd Jacie^ 
evident marks of suspicion ; as where the juror is 
of kin to either party, within the ninth degree ; or 
where he is otherways interested in the decision. 
The latter i& where the party has no principal 
challenge, but objects only some probable circum- 
stance of suspicion, as acquaintance and the like. 
Lastly^ ^ challenge may be on account of some' 
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irime that affects the juror's credit, and makes him 
infamous. 

But it iis possible that, from unavoidable causes^ 
a sufficientnumberof unexceptionable jurors may 
not appear at the trial. In that case either party 
may pray a tales ; i. e. a supply of such men as 
are summoned upon the first panel, in ottler t» 
make up the deficiency. And the j udge has power 
to award a tales of persons present in court. These, 
however, are* liable to the same challenges as the 
principal jurors till the 1^^ number of twdve be 
completed. 

These twelve men are called the jury (jurata), 
because they are now separately ^tcroni* well and 
truly to try the issue between the parties, and a 
true verdict to give, according to the evidence* 

The pleadings are now opened to the jury by 
the counsel on that side which holds the affirma- 
tive of the question in issue. The evidence is then 
gon^ through in support of the case. 

The counsel oti the other side next opens the 
adverse case, and likewise supports it by evidence ; 
after which, the party which b^an is heard in 
reply. 

Evidence J is that which makes clear or ascertains 
the truth of the very fact or point in issue, either 
on the one side or the other. This evidence may 
be either such as is given in proof, or that which the 
jury may receive by their own private knowledge. 

Proofs are either written, or parol evidence, that 
is, by word of mouth. 
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^rittep proofii, are records, and anciriiltdeed* 
of thirty ^^eara atandtng, whiob prove tbemaelvesi 
but madem deeds and other writing most be 
attested aad verified by parci evidence of wife* 
nesses. 

hx all civil causes one general rale is laid down ; 
that the best evidence the nature of the case will 
admit of, dial! always be required^ if possible t^ 
be had : otherwise, the best evidence that can bn 
had, shall be allowed. 

Parci evidence^ or iribieMetf, are procured by a 
writ of ''supcma ad Ustijieandum:' This mm- 
numdf them, laying aside all pretences and eKCtees^ 
to appear at the trial, on pain of jClOO. to be foi* 
feited to the king ; and a pebalty of j^lO. to the 
party aggrieved, and damages equivalent to the 
loss sustained by urant of his evidence. No wit* 
ness, however, unless his reasonable expenses be 
tendeied him, is bound to appear at all ; nor,' if he 
appear, is he obliged to give evidence till wmdk 
chaige9 are actually paid him ; except he resides 
within the bills of mortality, and is summoned to 
give evidence within the same. 

All {Persons, of whatevar retigidn or country, who 
have the use of their reason, md are not tMtereUed^ 
are campetemt witnesses. But the jury are at liberty 
io judge of tbeir credibility. 

One credible witness is sufficient to establish a 
ihct ; though the concurrence of more certainly 
strengthens the proof. But it is an invariable rule^ 
that no man «hatt be a witness in his own cause. 
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Phsitive proof is 'alyays required M*ere the 
nature of the case adinits of it; but if that cannot 
he had, circumstantial eyidence^ or the doctrine, of 
jn^mmptioHSf must tak^ place. The oath admi- 
nistered te the witness, obliges him to depose not 
only die trtitfa, hnt the whole tmtb ; that is, he is 
to divulge all that he knows of the inatter,. whedier 
he be examined as to any particular point or not 
His evidfiDce is to be gi^en In open coiwt, in the 
presence of the parties, their attdmies, ' counsel, 
and all bystanjiera, ,and b,0fore thr> judgerand jAty. 

Each party is at liberty to lexcept to the 'eonjffe-^ 
ienof of the evidence Any excq^idosi are pub* 
licly stated to the judge, whd aa piiblicly a^^^s. 
or disallows them iii'the fa<!e.of tbe-oouAtry* t ; t 

If tbejndge, through inadverteiioe, ignorailce, 
or design, should mistake the law in ditiecting &el 
jury, then thd counsel, on eith^ *stde,< may 
require and compel him publicly to seal a bill of 
exceptions; stating the poini wherein he is* supr*. 
posed to err. 

The pubUc examination of witnesses, viva vocCf 
is attended with many advantages. For hereby a 
witness is deterred from saying an untruth, which 
he might not be afraki of assertitig at a private' 
investigation. The sudden manner, too,* in whidi ^ 
questions are put to him, either by. th^ judge, the 
counsel, or the jury, has a direct tendency to 
develope the truth. The confronting of adverse 
witnesses is likewise a means of obtaining a clear 
discovery of facts ; whilst the judge and jury hare 
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an opp#TtQaity ftom the presence of the witness^ 
of judging of their quality, age^ education, under^ 
standing, and inclinations. All which is manifestly 
in fitvour of the disclosure of the truth> and of the 
detection of falsehood. 

If a juror know any thing of the matter in issue, 
he may be sworn as a witness, and give his evi- 
dence openly in court 

The evidence being gone through on both sides, 
the judge proceeds to sum up the whole to the 
jury, in the presence of the parties, their connselt 
and all others, in open court. In doing which, 
his lordship observes wherein the main questioner 
principal issue lies, states what evidence has been 
adduced in its support, and gives his opinion to the 
jury in matters of law arising upon that evidence. 

If the case be not very clear, the jury then retire 
from the bar to consider of their verdict. They 
must be kept entirely by themselves, and not suf- 
fered to speak to either of the parties, or their 
agents ; nm* to receive any fresh evidence in prii- 
vate ; nor cast lots for whom they shall decide ; as 
any of these circumstances would invalidate their 
verdict And to avoid intemperance or unneces- 
sary delay, they are to be kept without meat, drink, 
fir^ or candle, unless by permission of the judge, 
till th^ are all unanimously agreed. If th^ 
should not be agreed before the judges are about 
to leave the town, they are not to be threatened or 
imprisoned. Yet the judges are not bound to wait 

X 
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' for their decision, bat may tekc them from towu 
to town through the circntt, in a cart, utitil they 
can make up their mmds. 

When the jury are agreed, they return back to 
the bar ; and before the verdict is delivered, the 
plaintiff is bound to appear in court by himitelf, or 
his attorney, or counsel, in order to ans^rer the 
amercement to which he is Nable, if he fail in his 
suit. If the plaintiff do not appear, he id said to 
be nmisnit, and no verdict can be given ; and there- 
fore it is usual for him, when he or his counsel 
perceive that he has not sufficient evidence to main- 
tain his issue, to be volunt^rity nonsuited. Where- 
upon the action is ended, and the defendant shaH 
recover his costs. The reason dl this pracftice ht^ 
thaft after a nonsuit the plaintiff may t^emmence his 
action again ; but after a verdict and judgment 
against him, he cannot attack the defeftdant again 
upon the same grounds. 

A verdict, meaAs to speak trtdly; and by k the 
jury openly declare to h«ve found for the {lAaifltiff 
or defendant 

A special verdict, is when the Jury i^mply state 
the naked facts as they find them to beproved, and 
pray the advice of the court thereon ; concluding 
conditionally, that if upon the whole *tf the matter, 
the court shall be of opinion that the plaintiff had 
the cause of the action that they find for him ; if 
otherwise, then they find for the defendant. 

A special casCy is another species of verdict, 
where the jury find generally for the plaintiff, sub- 
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ject to the ofHoioa of (iie judge or court above, ofi 
a speeUtl €a$e stated by the counsel on both sides^ 
with regard to a matter of law. 

When the verdict is given and recorded in court, 
the trial is at an end, and the jury is discharged. 

The ju^nient of the cotirt follows the verdict ci 
the jury; but it may be suspended and finally 
arrested ; for it cannot be entered till the next term 
fijfter trial bad, and that upon notice to the oth» 
party. So that it any defect of jastipe happened at 
tbeU-ial throagh surprise, inadvertency^ or miscon- 
duct, the party may have sufficient relief ia the 
court abovCi by obtaining a new trial; which is 
always granted when the reasous for applyiuf^ for 
one are sufficiently weighty. , .. ,.r, . 

, Arrests of judgment arise fif>m intrinsic causes 
appearing on' the face of the record. Of this kind 
are, first, where the declariation variea totally from 
the origmal writ : secondly, where the verdict dif> 
fers materially from the pleadings or issue thereon : 
or thirdly, if the case laid in the declaration be 
not sufficient in point of law to found an action 
there(m« 

If judgment bSe not by some of these means ar- 
rested within the first four days of the next term , 
after the trial, it is then to be entered on the roll or 
record. But where judgment is arrested^ each 
party pays his own costs. 

Judgme$^s are not the determmation of the 
judge, but the aentence of the /ofr, and are of 
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four sorts.—First, where the facts are confessed 
by the parties, and the law determined by the 
court; as in case of judgment upon demurrer: 
siecondly, where the law is admitted by the 
parties and the facts disputed ; as in the case of 
judgment upon a terdict: thirdly, where both the 
law and the fact arising thereon are admitted by 
the defendant ; which is the case of judgment by 
confession or dqfatdt : or lastly, where the plaintiif 
is convinced tliat either fact or law, or both, are 
insufficient to support his action, and therefore 
abandons or withdraws bis prosecution ; which is 
the case in judgments upon a nmsuit or retraxit. 

As the consequence of judgment, execution will 
immediately follow, unless the party condemned 
thinks himself unjustly aggrieved by any of these 
proceedings. And then he has his remedy to re- 
verse them byseveral writs, in the nature of appeals. 
The principal method of redress in vrrong judg- 
. ments by way of appeal, is by a writ of error to 
some superior court. A writ of error iw some 
supposed material mistake, assigned in the pro- 
ceedings of a court of record, lies, in the last i^ort, 
fo the house of lords ; whose decision cannot be 
reversed, nor even reviewed. 

Where judgment has not been suspended, super- 
seded, nor reversed, execution follows, or the law 
is put in force, according to the nature of the acticm. 
The different writs of execution must be sued 
out within a year and a day after judgment is en- 
tered; otherwise the court concludes that the 
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judgment is satisfied and extinct. Yet the defen^ 
dant may be compelled to shew cause why the 
judgment should not be revived, &c. &c* 

Such is our admirable mpde of trial by jury in 
civil actions. A mode, the best calculated for in- 
vestigating the truth of facts, and for securing the 
property and reputation of every Englishman. 

la early times all trifling suits were tried in the 
lower courts, such as courts baron, county courts, 
and the like ; but causes of great moment, were 
brought into the superior courts, where all trials 
took place at the bar of the court where the action 
commenced. But when the number of tliese trials 
so increased as to make the expense to the suitors 
a great burden, it was provided by statute that all 
such actions should be tried at the assizes in the 
county where the cause of them arose. So that a 
trial at bar^ the most solemn investigation that a 
court of common law can institute, can now only 
be obtained by motion in court made in term time, 
aQd granted upon affidavits, stating the intricacy 
and importance of the cause ; and if it be allowed, 
it must be on condition that the jurors be special. 
If the action be laid in London, the cause cannot 
be tried at bar^ because of the charter of London, 
which exempts its citizens from serving as jurors 
out of tlie city ; unless they wave their privileges, 
and then the trial may be had. When the court 
allows a trial at bar, they always fix a day for it, 
previous to w hich the plaintiff must give the de- 
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fend^nt jtjtten days notice of his intention to pro« 
secute the cause. 

Trial at bar can only be had in term time, be- 
cause the four judges of the court must be present 
sitting in foil bench ; and must have received co* 
pies of the issues ddivered to them /our days at 
least before the day appointed for such trial. New 
trials may be granted after trials at bar, as vrell as 
after trials at nisi prius. 



CHAP. XXVIL 

OF COURTS OF EQUITY. 

Although there is some difference with regard 
to the forms of practice adopted in the court of 
chancery, and the equity court of exchequer, yet 
the same system of redress is pursued in each. 

Equity, in its true and genuine import, is the 
soul and spirit of all law. Positive law is con- 
strued, and rational law is made by it. Nothing 
more is intended by equity, than the sound inter- 
pretation of the taw. The words of the law itself 
may, and often are, too general, too special, or 
otherwise defective. In such case, it is the pro- 
vince of equity to exponnd their true meaning. 

However the courts of law and equity may differ 
in their outward forms, they rest upon the same 
substantial foundation. Their proceedings are 
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^isbiiuilar in the mode of proof, the mode of trial, 
and in the mode of relief; so that the essential dif* 
fereiK^Q between them, consists in the different 
abodes of administering justice in each. 

With respect to the mode oi proof: wlien facts, 
or their Iqading circumstancefa, depend only on the 
knowledge of the party, a court of equity applies 
itself to his conscience; and pur{;efi. him, upon oatli, 
with r^ard tp the transaction. The truth being 
hereby <mee discovered, tlie judgment is the same 
in equity as it would have been, had the same facto 
appeared ia a court of law. 

The mode of trial in courts of equity, is by inter- 
rogatories, administered t^ the witnesses; upon 
^vliich their depositions are taken io writing, 
wherever they happen to reside. If, therefore, the 
cause arise in a foreign country and the witnesses 
live on the spot ; if in cases arising in England the 
witnesses are abroad, or soon to leave the king- 
dom ; or if witnesses residing at home are aged and 
ioiirm ; a court of equity maj and will grant a 
commission to examine them. 

As to the mode of relief: the want of a more 
«p€K:itic remedy than can be obtained in the courts 
of law, gives a concurrent jurisdiction to a court 
of equity in a great many cases. As io executing, 
agreements, which a court of equity will cause to 
be carried into strict execution, instead of giving 
damages for their non-performance. And in other 
instances, a more extensive and specific relief may 
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be had in courts of equity, than can be obtained 
in the courts of law. 

A suit in chancery commences by preferring a 
bill to the lord chancellor, in the style of a petition, 
'^ humbly complaining, sheweth to your lordship, 
^* your orator A. B. that," &c. &c. setting forth the 
circumstances of the case at length, as some fraud, 
trust, or hardsbip ; ** in tender consideration 
'' whereof, and for that your orator is wholly with- 
** out remedy at the common law ;" relief is there- 
fore prayed at the chancellor's hands, and also a 
jprocess of subpoena against the defendant, to 
compel him to answer, upon oath, to all the matter 
chai'ged in the bill, &c. &c. 

The bill preferred, must be signed by counsd, 
as a certificate of its decency and propriety. 

When the bill is filed, process of siibpcena is 
taken out, commanding the defendant to appear 
and answer to the bill, on pain of forfeiture of 
^100 ; and if he do not appear within the time 
limited, by the rules of the court, he is than said to 
be in contempt. The consequence of which is an 
attachment. This is a writ in the name of a capias, 
directed to the sheriff, commanding him to attach 
or take up the defendant, and bring him into court. 
If the sheriff should return that the defendant fum 
est inventus^ i. e. was not found, then an attach- 
me7it with proclamations issues. Which enjoins 
the sherifi* to cause proclamations to be made 
throughout the county, to sun^mon the defendant. 
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upon his allegiance, personally to appear and 
answer. If this writ also should be returned with 
a 7um est inventus, a commission of rd^lion is 
awarded against him, for not obeying the king's 
proclamations, according to his allegiance. And 
four commissioners therein named, or any of them, 
are ordered to attach him wherever they find hiip, 
as a rebel to the king's government. 

If notwithstanding a nan est inventys be still 
returned, the court then sends a serjeant at arms in 
quest of him. And if he elude the search of the 
Serjeant also, then a sequestration issues to seize all 
his personal estate, and the profits of his real, and 
to detain them subject to the order of the court. 

After an order of sequestration is issued, the 
plaintiff^s bill is to be taken pro co^fesso, and a 
decree to be made accordingly. And thus much 
if the defendant abscond. But if the defendant be 
taken in any stage of this process, he is transmitted, 
to the fleet or other prison, till he put in his appear* 
ance, or answer, or perform what else this process 
is issued to enforce. He must also clear his con- 
tempts by paying the costs which the plaintiff has 
incurred thereby. 

If the defendant should be a body corporate^ 
the process is by distringas^ to distrain them, by 
their goods and chattels, rents and profits, till they 
shall obey the summons or directions of the court. 

But if the defendant be a peer of the realm, the 
lord chancellor sends a copy of the bill together 
with a letter missive to him, to request his appear* 
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Bttce. If he neglect to. appear, he may be served 
m^ith a sobpoena ; and if he still continue in con* 
tempt, a sequestration issues out immediately 
against his lands and goods. The same process is 
pursued against a member of the house of com 
moDS, except only that the lord chancellor doea 
not send his letter misaive to him. 

But should the defendant aj^ar regularly and 
take a copy of the bill, he is then to demwy piwdy 
or uTiswer. 

A demurrer in equity, is nearly of the same na- 
ture as a demurrer in law. It is an appeal to the 
judgment of the couit, whether the defendant sWll 
be bound to answer the plaintiff's bill. If the de- 
murrer be overruled, the defendant is ordered to 
answer. 

A plea, may be either to the jurisdiction^ shew- 
ciog that the court haa no cognizance of the cause; 
or to the person, shewing some disability in the 
plaintifT, as by outlawry, .excommunication, and the 
like ; or it is in bar^ shewing some matter, where- 
fore tlie plaintiff can demand no relief. 

In equity courts, an answer is the most usual 
defence that is made to the plaintiff's bill. It is 
given 10 upon the oath of a commoner, or the ho^ 
nour of a peer or peeress. But where there are 
amiciU>!e defendants, their answer isustiaUy taken 
without oath, by consent of the plaintiffs 

I f the defendant live within twenty miles of Lon- 
don, his^auswer must be obtained by swearing him 
before oae of the masters of the court. If h^ 
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reside fertber off, there may be a comuitMion ta 
take his answer in the country ; .where the com* 
inidfiiotiers administer to Kim the usual oath. The 
answer being then sealed up, is carried by one of 
the commissioners up to the court. Or it is sent 
by a messenger, who swears he repeired it from 
one of the commissioners, and that the same has 
not been opened or altered since he received it. 

The answar must be signed by counsel and must 
either deny or confess all the material parts'of the 
Sill ; or it may confess and avoid ; that is, justify 
Ot palliate the fact?. If none of this be done, the 
atiswer may be objected to as insufficient, and the 
defendant be compelled to put in a more satisfac- 
tory one. In his answer, the defendant may pray 
to be dismissed the court ; but if he have any relief 
to pray against the "plain tiff, he must do it by an 
original bill of his own, called a cross-bill. 

After an answer is put in, the plaintiff, upon 
payment of costs, may amend his bill ; either by 
adding new parties or new matter ; and the defen- 
dant is obliged to answer afresh to such amended 
bill. 

If the plaintiff now find sufficient matter con- 
fessed in the defendant's answer to ground a decree 
upon, he may proceed to the hearing of the cause, 
upon bill and answer only. But in that cas«, be 
must take the defendant's answer to be true in 
every point. Should this not be the case, the plain- 
tiff is then to reply generally to the answer, aver- 
ring his bill to be true, certaid, and 4^ufficient, imd 
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the defoidant's answer to be the reverse ; which he 
is ready to prove, as the court shall award. Upon 
which the defendant rejoins, averring the like on 
his side, which \b joining issue upon the facts in 
dispute. 

The next step is to prove these &cts ; which is 
done by examining witnesses, and taking their ife- 
pasUions in writing. The witnesses near London 
are examined at an office appointed ; and those in 
the country, by commissioner^ 

When all the witnesses are examined, the dep^ 
sitions may be pnblished. After which, they are 
opened for the inspection of all the parties, and 
copies may be taken. The cause is now ripe to be 
aet down for hearing; which may be done at the 
procurement of the plaintiff or defendant, before 
either the lord chancellor, or the roaster of the rolls, 
according to the direction of the clerk in court, the 
nature of the suit, and ttie arrear of causes depend- 
ing before each. 

The decrees of the master of the rolls are valid, 
but subject to be discharged or altered by the chan- 
cellor, and cannot be enrolled till they are signed 
by his lordship. 

The method of hearing causes in court is this : 
the parties on both sides appearing by their coun- 
sel, the plaintiff's bill is first opened, and the de- 
fendant's also by the junior counsel on each side. 
After which the plaintiff's leading counsel state the 
case, the matters in issue, and the points of equity 
arising therfon. Then such depositions as are 
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called for by the plaintiff are read by one of the six 
crlerks ; and the plaintiff may also read any part of 
the defendant's answer ; and after thisi, the rest of 
his counsel proceed to make their observations and 
ai^uroents. The defendant's counsel then goes 
through the same process for him, except that they 
may not read any part of his answer. And the 
counsel for the plaintiff are heard in reply. The 
court then pronounces the decree^ adjusting erery 
point in debate according to equity and good con* 
science. 

If either party think himiself injured by ^. the 
decree, he may petition the court for a rehearing. 
But the petition must be signed by two respectabfe 
counsel, certifying that it is their opinion that the 
cause is proper to be reheard. But after the de- 
cree is once signed and enrolled, it cannot be re- 
heard or rectified, but by a bill of review, or by 
appeal to the house of lords. 

A bill oi review may be had upon appareqt error 
in judgment appearmg upon the face of the decree; 
or by special leave of the court, upon oath made o« 
the discovery of new matter, or evidence which 
could not be possibly had or used at the time 
when the decree passed. But the dernier resort 
of the party who thinks himself aggrieved, is an 
appeal to the house of lords. This is effected by 
petition to that high court, and nothy writ of error. 
But no new evidence is admitted in th^ house pi 
lords, upon any account 
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CHAP, xxvm, 

OF PUNISHMENT* 

Let us now eaquire.into tfae nature of crimes nod 
their punishment In the preceding chapters, those 
ofiences have been considered which arise between 
man and man. The discussion of the present 
chapter relates to the criminal law^ or pleas of the 
crown. The king is the proper prosecutor for 
every public ofience; because, £« tite collective 
dignity of the community centres in bis Majesty, 
he is supposed to be personally injured whenever 
any nnmber of the body politic suffers. 

A crime^ is an act committed or o«utted in 
breach of a public law, which ^hef ierbids or 
commands it. 

A misdemeanory is a term of miider impart, and 
signifies any indictable offence which does not 
amotmt to felony ; such as perjury, battery, libels, 
conspiracies, &c. 

Laws, for the punishment of those who commit 
any crime, are necessarily enacted for the good 
government and security of the state ; and such 
laws being once made by the supreme authority 
for the relation of tfae oonduct of the whole com- 
munity, it is expedient that tfae chief magistrate 
should be armed with the power of enforcing them. 
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^ He bearetfa not tlie sword ia vnm \ Amt lie is the 
** minister of God, a xeveogcr to ^J?era<c wnth 
** iipoD hiiD that doeth ery." And punishoiente 
fiare 1>een defvised, denonncBd^ and inflicted by 
Iramam laws, in eonsequence cf the dtsobedience 
of thos^ trbo have been guilty of such outrages as^ 
if permitted with impunity, woHld soon loosen aU 
the bands of society. 

Human punishment may be considered witjb 
reg^u-d to its power* end, and oaeasuxe. 

With respect to the p(mf€r or right of the legis- 
lature toindiot punit^hweot , any one must see the 
miscbief that would arise if men were allowed 
to redress* their own grievances. JBut no man be- 
ing a proper judge m his own case, the power of 
enacting panishraent, is, with the strictest justice^ 
transferred from individoals to the sorereign autho- 
rity; and thereby one of tlie evils which civil 
gOTCtmnent was intended to remedy, is prevented. 

The jastiee of human punishment can originally 
be maintained oa no other principles than those of 
the law of nature, which authorize every man to 
secure himself e^inst the assaults of others. Biit 
with regard to the particular 9made of punishment 
which may be thougl]^ best calculated to defend 
every tndividiial in his civil capacity from injury, 
that mnat be left to the wisdom and determination 
#f the sapremel^^ktive autiliority.* And it is in 
vain for any criminal to say that this or that penalty 

* See Gi8l>onie's Moral Phi)osopb)r« cb« xi. 
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is too severe for his crime ; for it is a maxim of the 
constitution, that every man is consenting- expressly 
or impliedly to every act of the legislature. The 
criminal code, thanefore, is a constituent part of 
that original contract into which every n^aa enters 
when he first becomes a member of society ; and 
was intended to contribute to- his personal safety 
and happiness, till his own folly brought down its 
terrible vengeance upon his head. 

As to the end of human punishment : it is not 
inflicted by way of revenge; for that would be to 
usurp the prerogative of God, to whom only ven- 
geance belongeth. Neither is it awarded to make 
an atonement. For every vrilful violation of human 
laws that are not contrary to revelation, is a breach 
of the moral law ; and no human suffering can re- 
move the guilt of the offender, or make wkde the 
law which he has broken. Suffering is the efiict 
of transgression. Now it is absolutely impossible 
that an ejffect should destroy the amee which pro- 
duced it No length of confinement of a debtor; 
for instance, will discharge the debt which he owes. 
In ^ort, it is from the scriptures alone that we 
learn how sin can be pardoned consistaatly with 
the divine attributes and government.* 

The sole design, then, of the legislature in enact- 
ing punishments, is to prevent the commission of 
the same crimes in future. This is effected in three 

- * Rom. ch. iii. Ter. 20 — ^6. 1 Peter, ch. iu. ver. IS. See alnm 
Butler's Amlogy, part 2, ch. v. ^ 
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Mrays : either by the amendment of the offender 
himself, in suffering corporal punishments^ such as 
exile, fines, imprisonments, and the like ; or by the 
deterring of others by the dread of example, which 
givos rise to all ignominious and open punishnlients; 
or by depriving the criminal of the power of doing 
llirther mischief, which is accomplished either by * 
xleath, perpetual imprisonment, or banishment for 
life. These, however, very seldom are, and ought 
never to be inflicted but when the offender appears 
incorrigible. But if upon his trial, various circum- 
stances lead to a fair conclusion that there is no 
hope of -his amendment, it would be injustice to the 
public to delay any longer the heaviest punishment 
of such a criminal. 

With respect to the measure of human pumsh* 
ments ; this must be lefl to the wisdom and discre- 
tion of the legislature, to enact such penalties as are 
warranted by the laws of nature and society. They 
should be such as seem best adapted to answer the 
end of preventing future transgression. 

The law of retaliatian is not a proper mode of 
punishment ; because in various inMances it would 
be more than a jcompensation ; as if a court were 
to award a peasant to strike a fwhleman who had 
struck him. In some cases it would not be ade- 
quate to the offence ; as if a man were sentenced 
to lose one of his eyes, who had put out the <m/y 
eye of his neighbour. And in other instances 
it is impossible to apply it ; as in the cases of theft, 
defamation, forgery, &c. &c. 

Y 
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There arc some general principles to be regarded 
in allotting a punishment which shall be adequate 
to the offence. 

It is necessary to attend to the object of an 
injury; to the violence of passion or temptation 
with which it was committed ; to the age, educa- 
tion, and character of the offender ; with a variety 
of other circumstances whi(3h may extenuate or 
aggravate the commission of a crime ; and must 
point out all the measure of punishment. 

As punishments, then, are chiefly intended for 
the prevention of future crimes, it follows, that those 
offences should be most severely punished which 
are most destructive of tlie public safety and happi- 
ness ; and which a man has the most frequent and 
eady opportunity of committing. Hence, it is in 
more cases capital, for a servant to rob his master 
than for a stranger. So to steal any trifle from one's 
])erson privatelff^ of the value of twdve-pmce^ is 
made capital ; but to carry off a los^d of com from 
an open field, is punished only with transportation. 

Great sev^ity in tlie pimishment of crimes, is 
tliought by many wise men to defeat its own end. 
They are of opinion, that crimes are more effectually 
prevented by the certainty^ than by the severity of 
punishment. Because where the severity of laws 
is very great, the execQtion of them is hindered by 
the public humanity. A feeling man will decline 
to prosecute, where he thinks the convictioti would 
be followed J3y excessive punishment; and * mer- 
ciful prince, under similar circumi^t^tncee^, rvill be 
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often conl^trained to pardon the criminal, or dis- 
pense with a part of the sentence of the law. 

Hence it is often objected that the English cri- 
minal code \B too scrngtuinaty. Perhaps it would 
be more correct to say, that its provisions too fre- 
quently inflict the penalty of death upon offenders ; 
in other words, that the punishment is too often dis- 
proportioned to the offence. The term sanguinary 
seems improper, as implying oppression, tyranny, 
and revenge ; yet undoubtedly, whenever the legis- 
lature has enacted the punishment of death, it has 
done it principally with a view of preventing the 
future commission of the particular crime ; and 
not of excercising an inhuman cruelty. If, there- 
fore, the end of such punishment be not^tc^ an« 
swered, the fisict only proves the incorrigible depra- 
vity of those unhappy creatures, who cannot be 
restrained by the dread even of an ignominious 
death. Besides, although so many offences are 
made capital ; it is certain, that comparaiively fevjr 
executions take place, since the far greater part of 
capital convicts receive a conditional pardon. But 
it will be said, " does not this very circumstance 
" prove that the severity of the law defeats its own 
'^ end, by occasioning an indeterminate relaxation 
" of its application ? Are not men of depraved 
" morals induced to offend the laws when they 
*' consider the probability that they shall escape 
" their utmost severity? If you would then prevent 

^ the commission of crimes, either abolish the 

t2 
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'' penalty of death, or» let it or a more I^entpu- 
** nishuient be certainly inflicted. The certainty of 
" suflfering even a milder punishment will deter 
" men from breaking the laws much more effectu- 
*^ ally than the sentence of" death, which loses half 
** its terrors, through the uncertainty of its ex- 
" ecutiou/' It must be confessed that tliis is spe- 
cious, but we doubt whether it be solid reasoning. 
Is it a fact, that the certainty of punishment does 
in general deter men from sinning? On the con- 
trary, (To they not presumptuously go on filling up 
the measure of their iniquities, more from the delu- 
sive hope of escaping detection^ than refrain from 
it through the dread of auffering ? When sin is once 
conceived, it operates in delvding the mind. Men 
are " hardened through the deceitjulness of sin.'' 
And if we examine the sacred scriptures on the 
subject, we shall find that they do not represent 
transgressors as cooly calculating on the proba-- 
ble punishment which they shall receive for the 
offences they are about to commit, but as " en- 
*'couraging themselves" and others.** in an evil 
" matter" with the flattering persuasion oi secrecy. 
" They commune of laying suzxes privily y they say^ 
^ tvho simll see them}'* Hence, David prayed, 
" Hide me from the secret counsel of the wicked." 
Now, unless the certainty of any specific punish- 
ment can be proved to be a certain prevention of 
any particular crime, of sheep-stealing, for in- 

* P&alm IxiT. Proverbs i. vcr. 11. 
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stance, in dH persons, the remedy is absolutely 
inadmissible. For it would preclude that discre- 
tion which every British judge ought to have, and 
which he never fails to exercise in respitingaccording 
to the age, the character, and other circumstances 
of the criminal, the sentence he has been obliged 
to pass. But what is worse, this certainty of pu- 
nishment, at once plucks out the most brilliant jewel 
in the royal diadem— the prerogative of mercy! If, 
however, it should be said, that this is not intended ; 
then what becomes of the certainty of punishment ? 
Will not the sheep-stealer, the horse-stealer, and 
other criminals, deceive themselves with the hope, 
that althougli they may perhaps be convicted, yet 
they shall be recommended by a feeling jury, or a 
compassionate judge, to the royal favour, and so 
escape punishment altogether? Is it not an unde- 
niable fact, that a great part even of those unhappy 
convicts who end their shameful lives upon the gal- 
lows, deny their guilt, with the halter round their 
necks, from a delusive hope of the arrival of a 
pardon, or reprieve ? Besides, as every crime that 
is committed, is extenuated or aggravated, accord- 
ing to the ever-varying circumstances of the offen- 
der, no cfe/?mto punishment could with any justice 
he invariably inflicted. Equity must sometimes 
soften the rigour of laWy unless we would convert 
tvhat is called our sanguinary system into a 
merciless code. 

If, then, the execution of a«y punishment were 
made certain^ it would be impossible for the sove- 
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reign to folfil a material part of his coronatioii oath^ 
ivhich enjoiiis him to ^* execute judgment ia mer'^ 
cy." But where is the subject who would carry 
his speculations thus fw ? When the popular lord 
Russel denied the king's prerogative to remit the 
ignominious part of the sentence against lord Staf- 
ford, he surely was influaiced more by a misguided 
zealy than a sound judgment Nor did he foresee 
that the king would so soon have occasion to^ ob- 
serve, '' that his lordship would now fipd he was 
*' possessed of that prerogative, which in the case 
" of lord Stafford he had denied him/** 

It is trae, that Sir William Blackstone in his 
luminous commentaries, most unequivocally con* 
demns the severity of our criminal code ; but it is 
equally certain that the practice of inflicting capi^ 
tal punishments is justified by the great and excel* 
lent Sir Matthew Hale. They, therefore who 
think that the English criminal law cannot be 
too severely reprobated, ought to reflect that the 
wisest men, the profoundest lawyers, the most 
exemplary christians have and still do differ ia 
opinion on this very delicate and difficult subject. 



« HiimA'. 
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CHAR XXIX, 

OF HOMICIDE. 

Notwithstanding it has been alre^y stated 
that a specification of different crimes £aiU not with- 
in the limits allotted to this in^ork ; the subject of 
the present chapter is introduced as affording a 
favourable opportunity of bearing our public, 
though feeble, testimony against those species of 
homicide which the laws pf honour and custatn 
sanction rather than reprobate. 

The greatest crime that can possibly be com- 
mitted against the persons of any of the king's U^e 
subjects, is the wilful taking away of that life 
which is the immediate gift of God. A man has 
no right to destroy bis own life; much less is 
he authorized to deprive his neighbour of his; 
except when under certain circumstances he 
is either permitted or commanded to do so 
by the laws of nature or revelation. But as 
the besJt action may be nullified by the unwor- 
thy motive from which it originated ; so even the 
killing of a fellow creature is an act altogether in- 
nocent, if there be a total absence of all malicious 
intention or premeditated design. The laws of 
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England, therefore, ^ith their usasdl r^ard to rea- 
son and revelation, very properly contemplate 
homicide in three points of view ; viz. as justifiable, 
excusable, and felonious. 

Homicide, imports in law, the killing of any 
human being. 

Justifiable homicide is of various kinds. It 
may be such as arises from some unavoidable ne- 
cessity^ without the consent of the will of the person 
killing, and is therefore without any blame. As 
when the law requires it, one by virtue of his office 
puts another to death. Again, homicide is justifi- 
able when it is committed to advance the public 
justice ; as when an officer in the execution of his 
office^ either in a civil or criminal case, kills a 
man who resists him. So, likewise, if a man be 
killed in attempting to commit a robbery, or in 
breaking open a house in the night time^ the slayer 
commits only a justifiable homicide ; and the law 
considers that he has done a commendable rather 
than a blameable act. Indeed it is a constitutional 
maxim, that one may lawfully kill another who 
forcibly attempts to commit any crime that is 
punishable with death. 

Excusable homicide is of two sorts ; either by 
misadventure, or upon a principle of self-defence. 

Homicide by misadventure, is where one in doing 
a lawful act kills another without any intention of 
hurting him. As if a parent, or master, or an of- 
ficer, in moderately correcting a child, apprentice, 
or a soldier, happen to occasion his death, it is only a 
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vusadventure, because the act o{ moderate correction 
IS lawful. But neither the manner nor instrument, 
nor measure of the correction must exceed the 
bounds of moderation and reason; otherwise, if 
death ensue, it will be murder, or manslaughter at 
the least, according to circumstances. 

Hon^icide in self-defence, is that whereby a man 
by killing his assailant, may protect himself from 
assault, in the course of a sudden quan-el. This is 
what the law terms chance-medlef/, or a casual af- 
fray. But if both parties be actually combating at 
the time when the mortal stroke is given, then the 
slayer is guilty of manslaughter. So that to con- 
stitute a hotnicide in selfnlefence^ it must appear 
that the slayer had no other possible means of 
saving his own life but by killing his antagonist. 

Felonious homicide, is the killing of any human 
creature without j ustificatiou or excuse. This may 
be done either by destroying one's self or another. 

Afelo de se^ or self-murderer, is one who deli- 
berately puts an end to his own life ; or commits 
any unlaujul act, the consequence of which is his 
own death ; as if in maliciously shooting at another, 
the gun burst and kill him. 

Suicide admits of accessories ; as if one per- 
suade another to kill himself, and he do so, the 
adviser is guilty of murder. 

Wilful suicide is the most heinous crime that a 
man can possibly commit. For the same rebelli- 
ous act by which he invades the prerogative of the 
Almighty, instantly cuts him off from all possibility 
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of repentance, and hurries him uncalled before his 
offended God. 

" Dreadful attempt ! 



" Just reeking from self-slaughter, in a rage 
'* To rash into the presence of our Judge ; 
** As if we challenged him to do his worst, 
^ And mattei^d not his wrath.''* 

But suicide is also a crime against the king, 
who has an interest in the life of every one of his 
subjects. The law of England, therefore, has 
annexed such punishment to this horrid crime, as 
the nature of the case admits. He who is guilty 
of it, has indeed removed his conscious part beyond 
the reach of human power ; which can, however, 
act upon his reputation and property. To affect 
the former, therefore, the law directs that the dead 
body shall have an ignominious burial, by being 
interred in the king's highway, with a stake driven 
through it. And with respect to his property; 
ali his goods and chattels shall be forfeited to the 
king. The end of the law in inflicting this degra- 
dation and coniiscation, so well calculated to 
restrain any one who r^ards his own character or 
the interests of his family, from committing so 
dreadful a crime, is almost wholly defeated by the 
too common practice of juries in returning verdicts 
of lunacy ; when the evidence is far from justi- 
fying such a decision. Before a jury give a verdict 
of lunacy, they should weU consider, whether, if 

• Blait's Grare. 
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the deceased bad iu the same state of mind killed 
another instead of himself, the evidence before them 
^vould have obliged them to acquit him of wilful 
murder. It is, indeed, a common notion, that 
none but a madman would have destroyed himself. 
But surely this sort of reasoning is very absurd : 
for is not the drunkard mad, who wastes his time 
and property ; who, by stupifying his senses and 
enervating his body, commits a kind of lingering 
suicide; who, although he is positively assured 
that no drunkard can enter into the kingdom of 
heaven, still deliberately persists in his sin ? Is 
not the adidterer mad, who, in defiance of the 
plainest dictates of reason, and of the importunate 
remonstrances of conscience, dares to violate the 
wife even of his most intimate friend, not withstand*- 
ing the alarming truth is constantly sounded in his 
ears, that "whoremongers and adulterers God 
"will judge?" Yet, who thinks of extenuating 
the guilt of either on the ground of lunacy ? 

A ^mistaken tenderness, for the relatives of the 
deceased, and an unwillingness to deprive them of 
his property by their verdict, doubtless sometimes 
bias the conduct of a coroner and his jury. But 
they have nothing to do with consequences, and no 
consideration ought to come in competition with 
the solemn obligation of their oath ; which requires 
the jury to give a verdict according to the evidence. 

The other species of criminal homicide, is that 
of killing another person ; and this is divided into 
manslaughter and murder. 
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Manslanghier^ is defined to be, '' the unlawful 
** killing of another without malice either expressed 
^* or implied ; which may be eith^ voluntarilj 
** upon a sudden heat ; or involuntarily, but in 
*^ the commission of an unlawful act." 

If upon a sudden quarrel two persons fight, and 
one of them kill the other ; or if upon such occa- 
sion they go out into a field and fight, this beings 
one continued act, the killing is voluntary man- 
slaughter. But if in either case there be sufficient 
cooling time for the passions to subside and reason 
to interpose, and the person provoked afterwards 
kill his adversary, then he is guilty of murder. 
So if two men deliberately agree to fight for a 
wager, and one of them kill the other, it is 
murder ; because the act of going out to fight /or 
a wager, was in itself uTtlawJuL 

Yet, in contempt of all law, the brutal custom 
of pugilism is daily practised amongst us. Even 
the magistracy itself is openly insulted by the 
previous notice of these murderous combats, which 
is given in the public newspapers ; the editors of 
which, by disgracing their columns with a dis- 
gusting minuteness of detail after the battle is 
over, give a lamentable proof of their own vitiated 
taste and feelings ; and thus prostitute the liberty 
of the press, to the great injury of the public 
morals. Pugilism is a science which might have 
been very suitably displayed in a Roman amphi- 
theatre, before an assemblage of Heathen specta- 
tors ; but is surely a di.^gTaceful' practice in a 
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christian country. The laws no doubt are suffi- 
d^nt to restrain these daring offenders against 
public order, were there not a culpable remissness 
in enforcing them.* 

Involimtary manslaughter differs fi-om homicide 
excusable by misadventure. The latter always 
happens in consequence of a lawful act ; but the 
former, in the commission of one that is unlawful. 
The crime of manslaughter amounts to felony; 
but within the benefit of clergy ; and the off^der 
is punished with fine and forfeiture of all his goods 
and chattels. 

The legal definition of the horrible crime of 
murder is, '^ when a person 0f sound memory and 
'^ discretion, unlawfully killeth any reasonable 
•* creature in being, and under the king^s peace^ 
" ^vith malice aforethought, either express or 
" implied." 

The unlawful killing may take place by poi- 
soning, starving, striking, drowning,^ or by any 
other means by which death may be wilfully 
inflicted on a human creature. A roan may be 
guilty of murder although he strike no blow, nor 

• The magistrates of the county of Cambridge very laudably 
passed certain resolutious at the last Christmas quarter sessions, 
to prevent the disgraceful practice of prize-fighting. Mr. justice 
Grose, in his charge to the grand jury at the last Lent assizes, 
highly commended their conduct, and called upon the public ia 
general to assist them in their endeavours ; and obsen^ed, that if 
after such notice any persons should abet such practices, they 
would on conviction be liable to t^velve months imprisonment. 

Cambridge Chronide, March Iplh, 1808. 
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primarily intend the death of aoothei'; as if a 
parish officer should shift a pauper from parish to 
parish till he dies for want of food and proper 
care. But to constitute any killing murde9\ it is 
necessary that the party die within a year and a 
day after the cause of the death yftts administered. 

The grand criterion, however, which distin- 
guishes murder from all other kilHng, is, tbaf 
the killing must be committed with malice afore- 
thlonight; and tiiis in law may be either express or 
knplied. 

Express malice, is when one kills another with 
deliberate design ; w^hich design is evidenced by 
some overt act, as lying in wait, antecedent threats, 
former grudges, and concerted sdiemes to accom- 
plish his diabolical purpose. 

Deliberate duelling falls under this description 
of express malice. And the law of England has 
justly fixed the crime and punishment of mvurder 
npon both the principals and accessories of this 
unchristian practice. Nothing more is necessary 
with us to check this daring violation of all law, 
human and divine, than the same firmness and 
integrity on, the trial of a duellist, which so 
eminently distinguish an English jury upon all 
other occasions. 

Perhaps it will be asked, what are men ^ 
honour to do, if they must not appeal to the 
pistol and the sword? The answer is obvious; if 
one gentleman have offended another, he cannot 
give a mor^ indisputable proof of genuine courage^ 
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tkan by Making a frank acknoTHedgmmt of Ui 
£3Lult and asking forgiveness of tke injured party. 
On the other hand, if he have receiyec} an affront^ 
he Ought fredy to foi^ve, as he hopes to be for- 
given of God. ** The discretion of a man deferreth 
*' his anger ; and it is his glory to pass over a 
V transgression/' But if eith^ party madly aggra- 
vate the matter by sending a challenge to fight, 
the other must not be a partaker of his sin, if 
he would ** obey God rather than men/' 

Still it vrill be said^ that a military or navd 
oSEtcer at least must not decline a challenge if he 
would maintain the character of a man of courage. 
But is it not insulting the loyalty and good sense 
of the brave defenders of our laws, even to imagine' 
that they, of all men, must violate them to pre- 
serve thar honour; since the king has expressly 
forbidden any military man to send a challenge to 
fight a duel, upon pain of being cashiered, if an 
officer; and of suffering corporal punishment, if a 
non-commissioned officer or private soldier? Nor 
ought any officer or soldier to upbraid another for 
refuiong a challenge, whom his Majesty positively 
declares he considers as having only acted in 
obedience to his royal orders^ and fully acquits of 
any disgrace that may be attached to his conduct.* 
Besides, what necessary connexion is there be- 
tween the foolhardiness of one who risks the 
^emfA perdition of his neighbour and himself in 

^ See Articleft of War, aec. tu. 
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an unlawful combat, and the patriotic bravery ot 
faim who, wheu duty calls, boldly engages the 
enemy of his king and country? No one will 
dispute the bravery of the excellent colonel Gar- 
diner, who was slain at the battle of Preston Pans, 
in the rebellion in 1745. Yet, he once rejected a 
challenge veith this dignified remark: ^* I fear 
*^ sinning, though you know I do not fear fighting."* 
The fact is, that fighting a duel is so far from 
being a proof of a man's possessing true courage, 
that it is an infallible mark of his cowardice* For 
he is influenced by *^ the fear of man," whose 
praise he loveth more than the praise of God. 

It is also murder by express malice, if a master 
or teacher upon a sudden provocation beat his 
servant or scholar in a oruel and unusual manner 
so that he dies, although the offender did not 
intend his death ; because such cruelty indicates a 
malignity of heart. 

hnplied malice, is where a man wilfully poisons 
another. The law presumes that such a delibe- 
rate act could arise only from malice, although 
no particular enmity can be proved. So also if 
one, knowing the authority of an officer of justice, 
kill him in the execution of his office, the law 
will imply malice, and consider the slayer guilty 
of murder. 

^ See Doddridge's Life of coiond Gardiner ; — wkl mieresting 
piece of biography, wliich b worthy Uie perusal of eveiy i^cer 
in the army aud nary. 
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With respect to the punishment of murder : the 
law directs, that indmediately upon conviction, the 
judge shall pronounce judgment, unless he see 
cause to defer it. In passing sentence, he is to 
direct the criminal to be executed on the next day 
but one (unless the same should be Sunday, and 
then on the Monday following), and that his body 
be delivered to the surgepns, to be dissected and 
anatomized. The judge may also, at his discre- 
tion, direct the hanging of the body in chains, by 
a' special order to the sheriff; but this forms no 
part of the sentence of the law. 

After sentence, the malefactor is to be kept alone 
in prison ; and the short remainder of his forfeited 
life sustained with only bread and water. The 
judge, however, has the power of respiting the ex- 
ecution, and relaxing the other provisions of the 
law, upon good and sufficient groundsi. 

Pttit'treasan, is also a species of murder,, and. 
happens either when a servant kills his master ; a 
wrife, her husband ; or a clergyman his bishop ; to 
whom they respectively owe faith and obedience. 

To convict any one of petiMreason, two witnesses 
are necessary ; but one is sufficient to prove the 
murder. A person convicted of petit-treason, is 
sentenced to be drawn upon a^hurdle, hanged, and 
dissected. 
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CHAP. XXX. 

OF COURTS OF CRIMINAL JURlSDltJnON.. 

The crimirial law of England, we have obsi^ved^ 
is not rindictivtf but merciful. It acts, indeed, 
with a promptness, upon conviction, tliat is calcu- 
lated to exhibit an awful example; but it also 
manifests great tenderness and compassion by pro- 
viding for the prevention of crimes. Like a kind 
parent, it has more pleasure in warning its childrea 
against offences, than in punisiting them for, their 
transgressions. 

Preventive justice consists in obliging those per- 
sons whom there is good ground for suspecting of, 
future misconduct, to give, by finding pledges or 
sureties for keeping the peace, or for their good 
behaviour, full assurance to the public that th^y 
will not offend against the laws. Any justice of 
the peace may demand such security aqcordiqg to 
his discretion ; or it may be granted at the request 
of any subject, upon cause being shewn. 

When, however, a person has actually ofTended 
against the law, he is liable to its penalties ; but 
not until his conduct has been inquired into before 
the proper tribunal. 
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The laws of England have not only enacted what 
punishment shall be inflicted for this or that 
offence, But several courts are likewise instituted, in 
which offenders arc to be tried by learned judges, 
appointed by the king, to expound the law and 
pronounce its sentence. 

The courts of criminal jurisdiction are those of 
^public and general authority throughout the king- 
dom : and such as are private and special^ being 
confined to particular parts of the realm. 

The highest criminal court in the kingdom is the 
high court of parliament i This court is supreme, 
not only in making but also in executing laws. In 
it the greatest ofifenders, whether peers or com- 
moners, may, ahd frequently are prosecuted and 
punished by trial on impeachment. 

An impeachment is a presentment to the house 
of lords, by the commons of Great-Britain, in [tar- 
liament assembled ; the most solemn grand jury 
id the kingdom. 

A peer of the realm may be impeached for any 
crime ; and a commoner may be impeached before 
the lords for a capital offence, as well as for high 
nlisdemeanors. 

The responsibility of the king's ministers to the 
parliament, certainly exposes them to the caprice 
and revenge of party ; and renders them liable to 
be harrassed with expensive and vexatious im- 
peachments. On the other hand, there would be 
great danger of their screening themselves^ from a 

z2 
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just prosecution and merited punishment, by plead- 
ing a pardon under the great seal,, did not the law 
wisely prevent such an abuse of the royal prero- 
gative. 

The king, therefore, cannot put a stop to the 
lords proceeding to try the articles of impeach- 
ment exhibited by the commons ; it being enacted 
by statute 12 and 13 W. III. ch 2, that no pardon 
under the great seal shall be pleadable to an im- 
peachment by the commons of Great-Britaitt in 
parliament. 

This iw^ttwitoriVi/ power of the commons is un- 
doubtedly one of the best securities the people 
have of their liberties, and is obviously conducive 
to the permanency of the various blessings of the 
English constitution. For it is absolutely impos- 
sil)le that gross abuses in any department of the 
government, can long exist without exciting the 
attention of the representatives of the people ; and 
the dread of inquiry by such a powerful body mast 
necessarily render all public men, whether ecclesi- 
astical or civil, military or naval, extremely cau- 
tious how they abuse theh* trust 

The next public criminal court to be noticed, is 
the court of tlte lord high steward of Great-Britain, 
instituted for the trial of peers indicted for treason 
or felony, or for misprision of either. The oflSce 
of this i^reat magistrate is very ancient ; and was 
formerly hereditary, or at least held for life, or 
during good behaviour ; but it is now granted only 
fur the occasion ; and it is necessary to bestow it 
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tipon a lord of parliament, else he is incapable to 
try such delinquent pe^r. 

When an iudictment is found by a grand jury 
of freeholders at the assizes against a peer for trea- 
son, felony, or misprision, the king creates a lord 
high steward pro hdc vice by commission, under 
the great seal ; which recites the indictment so 
found, and gives his grace power to receive and 
try it according to the laws and customs of England. 

The lord high steward then directs a precepj to 
a Serjeant at arms, to summon the lords to attend 
and try the indicted peer. Every lord present shall 
vote in the trial of such peer, first taking the oaths 
of allegiance and supremacy, and subscribing the 
declaration against popery. But a majority cannot 
convict, unless it consists of twelve or more. 

It is disputed, whether the bishops have a right 
to sit in this court and try indictments for treason, 
&c. and ther6 is no instance of their sitting on tri- 
als for capital offences. However, they usually 
withdraw voluntarily ; first entering a protest, as- 
serting their right to stay. But even in the high 
courts of parliament they cannot vote in capital 
cases. 

There is a material difference between the trial 
of a peer before the high court of parliament, and 
one before the court of the lord high steward. In 
the former, the collective body of the peers are the 
judges both of law and fact ; and the lord high 
steward sits merely as chairman of the court, but 
has a vote in virtue of his peerage. But in the court 
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of tke lord high steward, which is held during tiif 
recess of parliament, he is the sole judge of matter 
of law, as lords triors are of the matter of £stct ; bat 
he cannot vote with the rest of the lords. 

Another public criminal court is the court of 
king's bench; which, on the crown side, takes cog- 
nizance of all criminal causes, from high treason 
flown to the most trivial breach of the peace. Into 
this court, also, indictments from all inferior courts 
may be removed by writ of certiorari^ and tried 
either at bar or at nisipriuSy by a jury of th^ 
county out of which the indictment is brought. 

Again, there is the high court of admiralty^ held 
before the lord high admiral of England, or his 
agent, called the judge of the admiralty. This 
court takes cognizance of all crimes and offences 
committed either upon the sea or upon the coasts, 
out of the body or extent of any English county. 
All proceedings in it must be determined by a jury^ 
agreeably to the laws of the land. 

These four courts may be held in any part of 
the kingdom ; and their jurisdiction extends over 
crimes committed throughout the whole realm. 

But there are criminal courts of /oca/ jurisdiction. 

Such are the courts oioyer and terminer and f^ 
netBlgaoldeliverj/y which are held before the kings 
commissioners; among whom are usually two 
j udges of the courts at Westminster. These ceiuls 
are holden twice a year in every county of the 
kingdom ; except the four noilhem counticsB, 
where they sit only once a year- But in liOiiidop 
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^a MiaaVesex they are open e^lit times a year, 
tn coiumon language, the holding of these courts 
is emphatically called the assizes; the judges sitting 
by virtue oi'five distinct authorities. That is, by 
commission oi assize; oi nisi priiis ; by couimission 
of ihepeax^ ; of oyer and terminer ; And of general 
gaol delivery. 

The justices of the peace of the county wherein 
the assizes are holden, are all bound by law tt) at- 
tend them, on pain of being fined ; in order to 
teturn recognizances, and to assist the judges ii^ 
such rhatters as lie within their knowledge ^nd 
jurisdiction. 

The coihmission of oy^r and terminer, is directed 
to the judges and several others, or any two of 
them ; but the judges or Serjeants at law only ar^ 
of the quorum ; so that the rest cannot act without 
the presence of one of them. They are to inquire, 
hear, and determine all treasons, felonies, and mis* 
demeanors. 

The commission of gaol delivery, empowers the 
judge to try and deliver every prisoner who shall 
be in the gaol when the judges arrive at the circuit 
town ; whenever or before whomsoever indicted, 
or for whatever crime committed. - 

Upon urgent occasions, the kingsometimes grants 
a special or extraordinary commission of oyer and 
tetyniner and gaol delivery ; confining it to those 
offences which stand in need of immediate inquiry 
«iic1 punishment. 
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No man can sit as a judge of assize in his natire 
county ; although he may act therein as a commis- 
sioner of oyer and terminer and gaol delivery. 

The general quarter sessions of the peace is an- 
other court of local jurisdiction. It must be holden 
in every county once in every quarter of a year. 
It is holden before two or more justices of the 
peace, one of whom must be 6f the quorum. 

The jurisdiction of this court extends to the try- 
ing and determiniug of all felonies and trespasses 
whatever. The justices, however, seldom, if ever, 
try any greater offences than larcenies within the 
benefit of clergy; and therefore murders, and 
other capital felonies are usually referred, for a 
more solemn trial, to the assizes. 

In courts of justice there is no casting voice. At 
the sessions, in case of an equality, the justices 
ought to respite the matter till the next sessions. 
In tlie upper courts there is no decision till a ma- 
jority of the judges concur in their opinion. 

The rolls or records of the quarter sessions are 
couiuiitted to the custody of a special officer called 
the custos rotulorum, who is always a justice of the 
qtiorum. The king nominates this officer by his 
sign manual. To him belongs the appointment of 
tlie clerk of the peace ; which office he is prohi- 
bited from selling for money. 

In most corporation towns, also, there are quar- 
ter sessions holden before their own magistrates 
within their respective jurisdictions. And besides 
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these, there are CHxrasioQaJ pettgf $e$siaH$ holden both 
in towns and conntjes, between the times of the 
quarter sessions, for the dispatch of business of 
inferior moment ; such as the licensing of ale-houses 
and the like. 

The next court to be mentioned is the court-leel^ 
or view of franJkpiedge; which is a court of record 
held once a year, and not oftener, within a parti*- 
cular hundred, lordship, or manor, before the stew- 
ard of the leet. It is the king's court granted by 
charter to the lords of those hundreds or manors* 
The original object of the courl-leet, was the pre- 
servation of the peace, and the chastisement of 
those who disturbed it. All the freeholders of the 
district are obliged to attend this court, if required ; 
being considered by the wise system of king Alfred, 
as pledges for each other's good behaviour. But 
this court has gradually degenerated into little 
more than a name. 

The corofiers courts is likewise a court of record, 
to inquire, when any one dies in prison or comes to 
a violent and suddeojdeath, by what means he lost 
his life. 

The court of the clerk of the market^ is incident 
to every fair and market in the kingdom, to punish 
misdemeanors therein. The object of this juris- 
diction is principally the superintendance of the 
weights and measures. Formerly the standard 
was committed to the care of the bishop* who usu- 
ally appointed one of hi&tlerks to inspect all abuses 
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irf it. And heoce fiiis oficer had obtaiii^ fkm 
appdktiim df cferifc of llie market. 

But there are, besides these several courts, othei^ 
of a private or special criminal juHsdiction ; such 
as, 

The cofurtqftke hrdsteH^ardy treasurer, or comp- 
troller of the king's household, instituted 3 Hpd. 
Vll. ch. 14, to inquire of felony by any of the 
king's sworn servants under the degree of a lord. 
The inquiry must be by a jury of twelve sober 
men and discreet persons of the king's hom^ehold. 

The court of the steward oithe marshaJsea, which 
inquires into and determines all treasotis, blood- 
shed, &c. &c. within the limits, that is, within two 
hundred feet from the gate of any of the palaces 
where the king shall abide. 

Lastly, thci-e are tjie criminal courts of the lard 
high stewards d^the two University of Oxford and 
Cambridge^ which have jurisdiction over their re- 
spective members, under a trial by jury. A bill of 
indictment must first be found by the grand jiu'v at 
the assizes; and then the vice-chancellor may 
claim the cognizance of it, which must be' allowed 
Uy the judges. The jury who tries the privileged 
person must consist half of freeholders and half of 
members of the University. 
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CHAP. XXXL 

OF THE PROCEEDINGS IN CRIMINAL CASES. 

The proceedings in the courts of cris^inal juris* 
diction are two-fold ; summary and r^uktr. 

fiy a summarj/ proceeding, is tneant, the con- 
demning or acquitting of an accused person, by 
judges appointed by statute, who are thereby 
empowered to inflict certain penalties on the 
offender without the intervention of a jury. Thus 
all trials of offences against the excise laws are to 
be determined by the commissioners of excise, or 
by justices of the peace. Again, the magistrates 
have the power to punish in a summary way ac- 
cording to act of parliament, all persons guilty oC 
swearing, drunkenness, &c. &c* To avoid, how- 
ever, the abuse of this authority as much as pos- 
sible, the law has made it indispensably necessary 
that^ the party concerned should be summoned to 
appear before the magistrate previously to any 
trial of the fact, in order that he may be heard in 
his own defence. Lastly^ if a contempt be com- 
mitted in any of the courts, the offender may 
instantly be apprehended and imprisoned at the 
discretion of the judges^ without any further proof 
or examination. 
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Bat the regular and ordinary method of pro- 
ceeding against a criminal, is, in the first place, 
by arrest. 

An mresty is the apprehending of one s person, 
that it may be forthcoming to answer an allied 
or suspected crime. But no one is to be appre- 
hended unless chained with such a crime as will 
at least justify the holding of him to bail, when 
taken. An arrest may be made by a warrant. 
This is to be granted when the party requiring it 
makes oath concerning the crime committed. The 
warrant ought to be under the hand and seal of 
the justice who grants it ; setting forth the time 
and place of making and the cause for which it 
is made ; and should be directed to the constable, 
or any private person namedy requiring him to 
bring the party either generally before any justice 
for the county, or before him by whom it is granted. 
In the latter case it is called a special warrant 
' The issuing of general warrants to apprehend 
all persons suspected of being guilty of the crime 
specified therein, without specially naming such 
persons, was declared illegal by a vote of the 
house of commons, on the 22d of April, 1766. 
Before that period, it had been the uniform prac- 
tice of the secretaries of state from the time of the 
revolution, to adopt this method on particular 
occasions, without having in any instance been 
censured, until Mr. John Wilkes was apprehended 
by this authority, on the 30th of April, 1763.* 

• Sec page 14^. 
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Mr. Wilkes commenced an action in the court of 
common pleas, against Robert Wood, Esq, under- 
secretary of state, for seizing his papers under a 
general warrant; and after a hearing of nearly 
fifteen hours before lord chief justice Pratt and a 
special jury, he obtained a verdict. His lordship 
pronounced the warrant under which Mr. Wilkes 
had been arrested, to be nncoustittUianalj illegal^ 
and absolutely void. A decision so in unison with 
the general spirit of the British constitution, and 
so favourable to the liberties of the subject, could 
not fail to render his lordship extremely popular 
throughput the realm. He consequently not only 
received marks of the public gratitude from various 
parts of the kingdom ; but his Majesty, who has in 
various instances been the protector and promoter 
of civil and rdigious liberty, signified his royal 
approbation of his conduct by creating him a 
peer of Great-Britain, by the title of earl Camden. 
It is very remarkable, that, whilst in other 
countries disputes with the government have gene- 
rally ended in the increasing of tyranny ; almost 
every political struggle has in England terminated 
in the extension of rational liberty. Is it possible 
for the reflecting mind to contemplate this fact 
without acknowledging tlie overruling providence 
of God, who has in such numberless instances 
turned those evils which he has permitted into the 
general good of this nation ? No one can imagine 
that Mr. Wilkes, by publishing **a false, scan- 
'^ dalouSf.'and seditious libel, containing expres- 
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** sion» of the most unexampled insolence and 
" contumely toward* his Majesty, &c. &c." in- 
tended to promote the public liberty ; or that his 
character and conduct ever justified the associating^ 
of the sacred name of Hbefty with his own. Yet 
had so shameless a paper as No. 45 of the North 
Briton never appeared, so dangerous an instrument 
as a general warrant might at this day have been 
in the hands of a secretary of state, who might 
have abused it to the oppression of the subject. 

A justice of one county cannot issue a warrant 
to apprehend a person in another ; but the warrant 
of a justice of the peace in one county, as Warces- 
tershirey must be backed^ that is, signed by ^ 
justice of the peace in another, as Norfolk^ before 
it can be executed there. The warrant, however, 
of any of the justices of the court of king's bencb^ 
extends all over the kingdom, and is dated England^ 
and not BerksMre, or any other particular county. 

But arrests may be executed by officers withmt* 
warrant. A justice of the peace may apprehend 
any one committing a breach of th^ peace in hid 
presence. The sheriff, too, and the coroner, may 
apprehend any felon within the county without 
warrant So, likewise, the constable has great 
oHginal authority; and may without a warrant 
arrest any person for a breach of the peace: and 
in cases of felony actually committed, may break 
open doors to arrest the felon ; and even kill him 
if he cannot be otherwise taken. And should the 
constable be killed in such* attempts to arrest a 
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^OD, it is rour<^ in all coQ4;^rn6d. Yet, i^f vi 
officer armrest under a varraq^ id is^ necessary ^t 
the warrant be in all respects ^oorf; otherwise it 
is nofe murder in those wh/o kill tjb^ officer in 
executing it. Thus iu thfl cap^ of Sir Hairy 
Ferre];s' servant, who was chaiigjed wiUi murder 
and qfia^slaughter^ for having, kijiled the o^cei; 
who attempted to arr<est his mast<^r: the warrant 
teniiing Sir ^enry a knight^ whereas he was a 
iaraneti it watf decided in court not to be a good 
warrant, and the prisoner was acquitted, accord- 
ingly.* Lastly, watchmen may. by virtue of their 
office arrest all oflfenders, ami especially night- 
walkers, and qofmnit them to custody until the 
lEqoming. 

As an encouragement to all persons to exert 
themselves in the apprehending of criminals, it ie 
e^cted by law^ that any person takiqg s^nd prose- 
qutiDg.a felon to conviction, shall receive from thev 
s^iieriff a reward oi£AO. and shall be intitled to the. 
hors^^ furniture, arms, money, and other goods. 
taken upon the person of the robber ; with a reser^ 
▼Sttion, howevi^^ of the right of any person from. 
M[hom the same may have be^ stolen. And by va-n 
Tioos; statutes, such persons as apprehend and con-^ 
vict felons guilty of burglary, housebreaking, horse- 
stealing, and those who are found at large during 
the term foTi which they were ordered to be transh 
ported) ab>ll be exempted from serving all parish 
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offices ; and shall receive difierent specific sums of 
money, from .£10. to <£*40. according to circum- 
stances. 

When an offender is arrested, he is taken before 
a magistrate, who takes down in writing the 
examination of thi3 prisoner, and the information 
of those who bring him. If the suspicion enter- 
tained against the prisoner be groundless, he must 
be immediately discharged : but if otherwise, be 
must either be committed to prison or admitted to 
hail; that is, he must put in sureties for his ap- 
pearance to answer the charge brought against him. 

The party accused ought to be admitted to bail 
in all offences against the common law or any acts 
of parliament that are below felony ; unless the 
bail be prohibited by some special statute. But 
no justice of the peace may admit to bail upon an 
accusation of treason, nor Of murder; — nor in 
cases where bills of indictment are found for man- 
slaughter ; — nor may he bail such as having been 
committed for felony, have broken prison ; — nor 
persons outlawed ; — nor such as have abjured the 
realm ; — nor persons taken in the act of felony; — 
nor persons charged with arson ; — nor excommu- 
nicated persons ; — nor in many other cases of a 
more doubtful nature. 

If the case be not bailable, or the party cannot 
find sufficient security, he is to be committed to 
the county gaol, by the mittimus of the justice, or 
warrant under his hand and deal, containing the 
cause of his commitment. Tliere he is to be 
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kept in. safe cnstody until delhered by due course 
of laWk 

Tills coiumitment is not intended as a punishr 
metUy but only as an indispensable mode of securing 
the person of the offender against the day of trials 
During his confinement he ought to be treated 
with all possible humanity^ consistently with the 
responsibility of the gaoler* He should not be 
unnecessarily loaded with irons ; nor suffer any 
other hardship but what is absolutely inseparable 
from such a loss of personal liberty. 

The law considers every man as innocent until a 
jury of his countrymen have declared him to be 
guilty. A humane and conscientious gaoler^ there- 
fore, will guard against having his feelings hardened 
by the constant ivitnessing of so many objects of mi- 
sery ; and whilst he diligently attends to the charge 
given him to keep his prisoners safely, he will bear 
in mind that they may possibly be clear from the 
crimes with which they are charged. He will not 
needlessly thrust them into the inner prison, nor 
make their feet fast in the stocks ; but will shew 
a compassionate regard to their persens. Where 
he observes any mental wounds inflicted either by 
the strokes of a guilty conscience, or by the violence 
of oppression, he wijl tenderly wash their stripes 
with the tears of sympathy and kindness: and 
when the magistrates send to let the prisoners go, 
he will suffer them to depart and go in peace, with- 

2a 
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dut exacting^ fi*om thein aoy more fees than what 
are just and equitable. 

If a magistrate should refuse or without cause 
delay to bail a person who is bailable, he breaks 
the law; and greatly offeods i^inst the Itbwty of 
the sjibject. For both the common law and 
various acts of parliament require him to admit to 
bail all persons whose offences are within the 
bounds prescribed. Yet, to prevent any magia- 
trate from taking excessive bail on the one hand, 
or insufficient bail on the other, he is liable in 
either case to be fined, whenever, forgetting the 
duties of his office, he is influenced by his own 
feelings instead of being guided by the principles 
of reason, justice, and humanity. 



CHAP. XXXII. 

THE SAME SUBJECT COUVmWEtr. 

After the commitment of an oi^der, MIowtf 
his prosecution, or formal accusaAioii* Hhis m 
either upon a previous fhtding of the iact by aa 
inquest or grand jury, or without such previous 
finding. The former way is either by preseatuMot 
or indictment. 

A presentmentj gcMrdtty taken, is a very com* 
prehensive term ; including not only presentments 
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Nproperfjr na eatledi but also inquiBitioiis of office^ 
and iDdictmente by a grand jury. 

A' presetttrntnt, praperfy speaking, is the no- 
lite taken by a grand jury of any offence from 
their own knowledge or obserratiot), without any 
^iil of indictment laid before them sit the suit of 
the king; as the presentmeflt of a nuisance^ It, 
libel) and the like^ 

An nuketmenty is a written accusation of one or 
more persons of a crime or misdemeanor preferred 
to, and presented upon oath by, a grand jury. 

The trial by jury is not only the privil^e most 
valued by, but also the best safeguard of -every 
thing dear to, Englishmen. Thts invaluable bless^ 
ifig is very ancient ; and certainly derived from 
those northern tribes, who extended it to the 
people whom they subdued. Such, at least, has 
been the enviable condition of this country. For 
tiie best writers on the Er^Ush constitution trace 
the origin of juricss to the Saxons, who established 
themselves in this island after the final retreat of 
the Romans. But whilst other conquered nations 
gradually lost the advantages of a trial by jury, 
•England improved upon and brought the original 
iiiBtitotion to piuch greater perfection. 

The English grand jury is the only institution 
of the kind in Europe ; and when duly executed, 
the best calculated for preventing tlie abuses of 
power in the prosecution of criminals, tbat was 
#¥er kiiown in Uie amials of die world. 

2 A 2 



Digitized by 



Google 



364 

The divUion.of the ooe original jury, mtogramd 
and/HT/Zy, seems to have taken place id the interval 
between the establishment of itinerary jncigte in 
the twenty-second year of the reign of Henry II. 
and the magna charta of king John. 

Tlie great men of the county at firsrt bribed the 
•sheriff to omit them, and to return otha^ of infe- 
rior note to serve on the jury ; and thus withdraw* 
ing from an honourable office, its duties devolved 
upon the smaller proprietors. At length, a sense 
of dignity toddf d to perpetuate an alteration which 
probably b^an in pride and sloth.* For the 
tenants in capite, and great landholders, gradually 
declined if not disdained to mix in juries widi 
their inferiors in rank : who^ nevertheless, in all 
legal arrangements, were reckoned as th^ peeis. 
To this distinction of rank^ it is probable we owe 
an apparently accidental separation of the primary 
jury, into those two important branches which so 
eminently enhance the value of tliis admirable 
mode of trial. 

So little, however, seems to be ascertained by 
antiquarians respecting the introduction of the 
trial in criminal cases by two juries, that although 
it is one of the most ben^cial, yet its origin is 

^ For Biucli information on tbe subject of juries, the Author 
is indebted to " The Security of Eaglisbmen's Lives" (supposed 
to have been written by lord chancellor Somers); << to which it 
*' prefixed, A Sketch of the History of Juries, by a Banristct.* 

— WilUa. 
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certainly one of the most obscure and inexplicable 
parts of the law of England. But the pride and 
sloth of the richer orders appear to have been the 
hinges upon which these folding doors, that now 
render our persons and property so secure against 
the hands of violence and injustice originally turned. 

The grand jury ^ then, is constituted of free- 
holders and gentlemen of the first figure in the 
county, whom the sheriff is bound to return to 
every session of the peace^ and to every commis- 
sion of Offer and terminer and of general gaol deli- 
very. It consists of twenty-four good and lawful 
men of the county, some out of every hundred ; 
and not less than twelve, nor more than twenty- 
three, are to be sworn, to inquire, present, do, and 
execute all those things which on the part of our 
lord the king shall be then and there commmided 
of them. 

The duty of the grand jury is not only to indict 
all who shall appear to them to be criminal, but 
also to protect every innocent person from that vex- 
ation and danger which might be the effect of 
malice and tyranny combined. In order to oblige 
these important juries to a more conscientious dis- 
charge of this two-fold duty, our ancestors appoint- 
ed the following oath to be taken, both by the fore- 
man and every other member of the grand inquest : 
" You shall diligently inquire, and true present- 
** ment make, of air such articles, matters, and 
" things, as shall be given you in charge. And of 
'* all other matters and things as shall come to your 
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^ own knowledge toacfaiiig thb present ^emc^ 
'^ The king 8 oouncil, yoar fidloW, and your own, 
'< you shall keep secret. You shall present na 
*< person for hatred or malice ; neither shaH yoa 
** leave any one unpresented for favour or affectioou 
^' for love or gain, or any hopes thereof; hut in aU 
*' thin^ yon shall present the trotht the whole 
^ truth, and nothing but the truth, to the best of 
" your knowledge. So help you God.** 
. There is a common, but erroneous notion, cofr* 
ceming the duty of grand juries ; which if acted 
upon, will in time destroy all the benefit we can 
expect from so wise an institution, , Some have 
affirmed it for law, that the grand jury is neithcc 
to make so strict an inquiry into matters befiupfr 
them, nor to look for so clear an evidence of the 
crime as the petit jury ; but as their presentments 
are to pass a second examination, they ought to pre- 
sent an indictment upon bare probabilities ; where* 
as, when a prosecutor suggests that any man is. 
criminal, and ought to be indicted, it belongs to 
the grand jury to hear all the proofs he can offar, 
and to use all otiier means in their power to ascer* 
tain the truth of such a suggestion : and surely 
a grand juryman who swears to present nothing but 
the truth, ought not to be satisfied with any thing 
short of it. Therefore, the grand jury must have 
as clear a proof to justify them in finding a true 
bill of indictment, as the petit jury require to find 
a verdict o{ guilty. For the real diflference between 
the two jyries is this, that the one hears pnly die 
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crvideBce on the part of the pvofteoittiM ; mrhereds 
the other bears the prisome/s d^ence and wifnesse$ 
ciso^ which may very much weaken, or totally dei^ 
•troy, the Talidity of the prosecutor's accusation. 

The grand jury being sworn, the judge delivers to 
thembis charge, remarkingonthe different subjects 
of their inquiry, reminding them of the true nature 
of their office, and exhorting them faithfully to dis- 
charge their duty, both on tlie part of the public, 
. and of the individuals whose cases shall be brought 
before them. They then retire into wh^t is called 
the grand jury chamber, to sit and receive indict- 
ments, which are preferred to them in the name of 
the JLiqa^, at the suit of a private prosecution ; ot 
whose behalf only they are to hear any evidence. 

The finding of an indictment is nothing more 
than the opinion of the grand jury that the facts 
charged have been sufficiently proved before them 
to justify their calling upcm the party to answer 
the aecusatk)n. 

The grand jury being sworn to inquire for the 
body of the county, cannot regularly take cogni- 
zance of any thing done out of it, unless specially 
authorized by an act of parliament, .And in gene- 
ral, all offences must not only be inquired into, bni 
tried also in the county in which they were com- 
mitted. Bigamy, however, may be tried either in 
the county where the offence was committed/ or 
where the offender is apprdbended. 

If the grand jury, after having heard the evidence, 
«re of opinion that the accusation is groundless, 
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tbey indorse the bHI with the wordfi ^^not a true 
*' bM" or '^notfmnd ;" and the party is discharged 
^ecordingly. But a ne^ indictment may be pre- 
ferred afterwards to a subsequent grand inquest. 
But supposing the grand jury be satisfied of the 
truth of the accusation, they indorse upon it '* a 
^* true bill;'* the indictment is then said to hefaundy 
tnd the party stands indicted, 

T!je law of England, however, is so tender of 
the lives of its favoured inhabitants, that no man 
can be convicted at the suit of the king of suiy ca- 
pital ofience, but by the unanimous voice oftwenty^ 
Joftr of his equals, who must also be his neighbours* 
For twelve at least of the grand jury, must in the 
first place assent to the accusation of the party ; 
and afterwards upon his trial, the whole petit jury 
n^ust agree in landing him guilty. 

How necessary grand juries are in the due ad^ 
ministration of impartial justice, may be learned 
from the vile policy of Empson and Dudley, the 
two wicked ministers of Henry VH. who craftily 
contrived to abolish them. These corrupt states* 
men by their evil practices prevailing upon parlia* 
ment to sanction their iniquity by a law, became 
the hateful instruments of the most cruel oppres- 
sions. But for this and other malpractices, they 
afterwards fell the victims of popular resentment, 
being deservedly beheaded August 28th, 1510. 

The ii)dictment being found, is delivered pub- 
licly into court, and the clerk of the assize reads 
aloud, ** A true bill against A. B. for felony, &o. 
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&c^" nndmce versa^ if the graml jury should not 
find the bill. 

An indictment must have ^ precise and sufficienC 
certainty, specifying the christian name, surnatrie, 
and addition of the state and degree, mystery, 
town or place, and the county of the offender, * in 
order to identify his person. And to ascertain 
dearly the time and place q{ the offence, ' the day 
and township must be named wherein the fact was 
committed. The offence itself also must be stated 
with clearness; and in some crimes, particular 
words of art must be introduced, to express the 
exact idea which the law entertains of the oflfence. 
Thus in treason, the (acts must l>e laid to be done 
" treasonably and against his allegiance," other- 
wise the indictment is void. So, also, in indict- 
ments for murder, it is necessary to say, that th« 
party " murdered^ not " killed,'' the deceased. 
And so of other specific crimes. 

Lastly, it is sometimes essential to a good indict- 
ment, that the value of the tiling which is the sub- 
ject or instrument of the offence be expressed. 
This is neceesary in larcenies, to ascertain whether 
it were grand or petit larceny ; and whether the 
criminal be entitled or not to the benefit of clergy. 
In homicides of all sorts, it is likewise requisite, 
because the weapon of destruction is forfeited to 
the king, as a deodand. 

But there is a method of proceeding at the suit 
9f the king, without a previous indictment or 
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INTJwtatiBWt 1^ the grand jury; aad tbatii by wajr 
of informatioQ. 

If^ai'matumi are of twoiiMrts ; fiiB$» raeh as are 
partly at the suit of the kiog, and partly of the sub- 
ject ; and secondly, those that are in the name of 
the king alone. The former are usually tMroug^t 
^ipon penal statutes ; which inflict a penalty upoa 
conviction of the ofiendw ; one part to the use of 
the king, and another to the use of the infomen 

The informations exhibited in the name of the 
king alone, are also of two kinds ; first, those thai 
are truly and properly his own suits, and filed «9 
^^Ecio, by the attoroey^eneral ; secondly, those in 
which he is the nominal prosecutor, yet it is on the 
accusation of some private person or common in* 
former. These informatiims are filed by the king s 
fOFoner and attorney in the court of king's bench. 

The objects of the king's own prosecutions, are 
properly such enormous misdemeanors as directly 
tend to disturb and endanger his government; or 
to molest and affront him in the discharge of the 
regular duties of his royal station. In such cases^ 
the law has wisely given the power to the crowi^ 
of immediate prosecution,, to avoid the danger that 
would accrue from tbe delay of applying first of alt 
to a grand jury to find a bill of indictment 

The objects of those informations that are filed 
by the master of the crown office, upmi the coo^ 
plaint or relalioo of a private persoii, are any gross 
wisdmkeanors, rbts, batteries, libels, and other 
immoralities of an atrocious kind, not peculiarly 
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tending to ^starb'tbe govi^imneat, l«t ^hicb« m - 
account qf their enormity or dwf^imw esainploi 
cieserve the mort public closure. 

When w infarmatioo is filed iq ?ithev of thew 
ways, it mast be tried by a petit jury of the oauiiijF/ 
where the tranMctiop took pi^ici^. And if the 
defendant be found guilty, the oourt of king'li bench 
ipyst be resorted jto for his punishnfifint. 

A writ of quQ warranto, is aHOtbm* species <^ 
information, usually made ^se of to try the eivU 
righto of auch w haTe intruded into any office or 
franchise. But afi information in the nature of 
^Eiio warranto being inerely a civil proceeding, the 
court of king's bench will grant a n«w trial,' 
although the verdict be given for the defendant 

The bill of indictment being foimd, the ofifend^r . 
is immediatdy arraigned th^peon, if he have been, 
previously in safe custody. But should he be at! 
lai^, hwing fled for ity or by any means secreted 
himself, then process 19 to be issued out against him.^ 

The r^ular process for any petty misdemeanor 
or on a penal statute, is a writ of venire facias \ 
which is a summons to cause the party to appear,, 
as the indictment cannot be tried if the offender 
be not personally present in court. 

If it appear by the return to tiie vrrit of omtre, 
that the party has lands in the county, then a 
distress U^ite «hall be issued from time to time 
till he make his appearance. But if he have no. 
lands, the sheriff shall be commanded by writ of 
capias^ to take his body, and have him at the next 
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assizes. And if he cannot be taken upon the first 
capiasj a second and a third shall issue, called an 
alias and 9i pluries capias/ But on indictments 
for treason or felony, a writ of capias is the first 
process. 

Should the offender, after the several writs have 
issued in a r^ular number, abscond, he may be 
exacted, proclaimed, or required to surrender, at 
five county courts ; and if he be returned tpiinto 
exactusj and do not appear at the fifth exaction, 
then he is to be adjudged outlawed^ or put out of 
the protection of the law. He then becomes inca- 
pable of taking any of its benefits, either by bring- 
ing actions or otherwise. 

Outlawries upon indictments for misdemeanors, 
aire punished like outlawries upon civil actions, 
with forfeiture of goods and chattels. But an 
outlawry in treason or felony, amounts to a con- 
viction and attainder of the oflence charged in the 
indictment, as much as if the crimiual had been 
found guilty by a petit jury. 

Formerly, it was no crime to kill an outlawed 
felon, as he might be knocked on the head by 
any person who met him. But now, with much 
more humanity, it is holden, that if any man 
wilfully and wantonly kill an outlaw, he is guilty 
of murder^ unless it happen in an attempt ,to 
apprehend him. It is, therefore, a vulgar error, 
that any one is at liberty to put an outlawed per* 
8on to death. 
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An outlawry may be reversed by a writ of 
error; for if a single point be omitted or miscoiH 
ducted, the whole outlawry is illegal. Upon a 
rererSaU the party accnsied is allowed to plead to 
and defend himself against the indictment 

Writs of certiorari facias, are writs usually had 
before trial, after the indictment is found, to cer- 
tify and remove it, with all the proceedings thereon, 
from any inferior court of griminal jurisdiction, 
into the court of king's bench ; which is the sove- 
reign ordinary court of justice in criminal causes. 
And this may be done whei'e it is surmised that a 
partial or insufficient trial will probably be had in 
the court below, &c. 

Indictments found by the grand jury against a 
peer, or privil^ed person of the Universities, must 
in consequence of a writ of certiorari^ be certified 
and transmitted into the court of parliament, or 
to the courts established by law in the Universi- 
ties, as the case may be, to be there respectively 
tried and determined. 

Upon the appearance of the offender in court, 
he is immediately to be arraigned on the indict- 
ment ; or, in other words, the prisoner is to be 
called to the bar of the court, to answer to the 
charge brought against him. He is to be called 
to the bar by his christian and surnames ; and the 
court has no authority to order his irons to be 
taken off till he has pleaded, and the jury are 
chained to try him. 
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tapoo bjr his name to hold up hid right hand, in 
order that he may oi?n himself by this act to he 
of that name by which he is cMed^ and than 
identify bi» person ffom the crowd around hint. 
But if he confess that he it the pemxi named^ it is 
snfficieiit. 

The significant act of liolding up the right hand, 
wa« also originally^ intended to answer another 
rery important purpose. It will be hereaflnr 
ieen^ tliat there are what are calt^ chn^yable 
offences ; that is, such as would be punished with 
death upon conriction, if the prisoner were not 
privileged to beg his clei^. Laymen, howeffef^, 
can avail themselvesr of fte b«»efit of cl«rgy only 
once J and formerly they were used to be burned 
Km the brawn of the thumb of the right hand, 
instead of suffering a capital punishnvMt fbr tke 
first ofience. The cnfprit, therefore, wa» desired 
to hold up his hand, in order that the court mtgtit 
know whether he had ever been coiivieled beA#e 
of any clergyable crime. This reason^ however, 
is now done away, by a statnte of the king, wbkli 
connnutes the burning on the hand for whippiflf , 
imprisonment, transportation, or the like, at tile 
discretion of the cx>urt 

The indictment is then to be distinctly fetfd to 
him in the Englirii tongne, thait he may faily 
imderstand the charge thqt is broi]^lit against hitii. 
He is then asked, whether he be guilty of iSbe 
crime whereof he stands indicted, or not guilty. 
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A criminal when ha is airaifiied^ «Mier standi 
mute, or eatresses the feet, or pleads to the todid- 
ment And he is nnderstDod hi law, to stand 
mute^ when he either maizes no answer at all^ or 
answers fcMreign to the purpose ; or hating pleaded 
gnilty, refnses to put himself upon his country. 
If he say nothing, a jury is to enquiw whether he 
bq obstinately silent, or dumb by the viilitfttion of 
God. If the latter shonld appear to be the ease, 
the court shall- proceed to trial ; but k has never 
yet been decided^ wliether sentence of death can 
be passed against such a person. But if he be 
found obstinately mute, it has long bieen held that 
this is equivalent to conviction. And the prisoner 
shall receive the same judgment and execution in 
aU such cases, as is if he had been conncted by a 
Terdiet or confession of the crime. Two instances 
ocdirred in the last century, of persons who 
refusing to plead, were in conseqnence condemned 
and executed, agreeably to the statute 12 Greo. III. 
ch. 80. One was at the Old Bailey, for a murder, 
in 1777 ; the other was for burghury, at the sum^ 
iner assizes at Wells, in 1792. 

If the prisoner emifm the crime charged in the 
indictmettt, the court has nothing to do but to 
award judgment. That it was customary among 
the Romans to punish a criminal upon his own 
confession, may be inferred from the conclusion of 
Cato^s celebrated speech, which decided the Cata- 
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IiDian eonsfiinctors.* But auch are the tenderlies^ 
and compassion of a British judge, tbajt he is 
always very unwiiling to receive and record the 
confession of the prisoner ; and therefore generally 
advises him ta plead to the indictment, and avail 
himself of the forms of the law^ which de^ns every 
man innocenl; until he is proved to be guilty. But 
ivhen a prisoner is conscious of his guilt and is 
brought to real contrition of heart, he will probably 
be fearful of adding to his sin by telling a known 
falsehood in pleading not guUty. In all events, 
after conviction, a true penitent, if he be really 
guilty of the crime charged, will certainly make 
an unreserved confession of the truth both to God 
and man, by an acknowledgment oiihe justice ot 
his punishment 

It may not be amiss in this place, to correct a 
popular error respecting what is called, turning 
king's evidence^ by an accomplice in any crime. 
It is too generally believed, than an accomplice 
who voluntarily offers to give evidence against his 
companions in guilt, is entitled to a pardon. This 
is a great mistake. It is true, that justices of the 
peace have usually encouraged an accomplice to 
make a full discovery, and to give his evidence 
without prevarication or fraud ; by intimating, at 
least, that he himself shall not be prosecuted. 

* '* — De coofessis, sicuti de manifestis rcnim aq»talioiii» 
** more majorum supplicium sumendum/' 

Saltttst. Bell. Catil. 
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But in the case of Mrs. Radd, lotd Mansfietd 
clearly laid it down, that no authority is given to 
a justice of the peace to pardon an cinder, and 
to tell him he shall be a witness at all ev^ts 
against others. A magistrate may encourage the 
hope that such a witness may escape punishment; 
but the judge has a discretionary power to exempt 
a kiiig^s evidence from prosecution or not, as he 
sees fit. And, in fact, upon a trial some years 
ago at York, before judge BuUer, the accomplice, 
who was admitted an evidence, denying in court 
all he had before confessed, occasioned the pri* 
souer to be acquitted : whereupon the judge or- 
dered an indictment to be preferred against this 
accomplice, for the same crime ; and upon his own 
previous confession and other circumstances, he 
was convicted and executed.* 

With respect, however, t& those persons to 
whom the king, by special proclamation, in the 
gazette or otherwise, has promised his pardon, 
lord Mansfield says, that they have a right to it 

When the prisoner neither stands mute nor con- 
fesses the fact, he is then said to phad^ jot make 
his defence on the arraignment. This is done 
either by a plea to the jurisdiction, or a demurrer, 
or a plea in abatement, or a special plea in bar, 
or by the general issue* 

A plea to the jurisdictioHy is where an indict- 
ment is taken before a court that can take no cog* 

*/ Professor Christiao,. 
2 B 
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niz^noe of the oflSence. As if a man be indicletf 
for treason at the qtiarter sessions: in this and 
csimilar case» he may except to the Jurisdiction of 
the court wil!hout answering at all to the crime, 
alleged. 

A demurrer to the indictment, is when tlie 
crime charged is allowed to be true, but the pri- 
soner joins isstie u{)on some point of law in the 
indictment, by which he asserts that the fact a» 
stated is no felony, treason, or whatever the crime 
is said to be. But this plea is not often used« 
because the same advantages may be taken in 
arrest of judgment upon conviction. 

A plea in abeOemjefU, is principally for a numa- 
mety a wrong name, or a false addition to the 
prisoner: as, if John Jones, gentleman, is indicted 
by the name of Thomas Jones, esquire, he may 
plead that he has the name of John, and not of 
Thomas ; and that he is not an esquire, but a 
gentleman. But this is a mere delay, which 
avails the prisoner but little, as a new bill of 
indictment may be framed, corresponding with 
the name anrf degree which he has avowed belong 
to him. But a far more substantial kind of plea, 
id a special plea t« bar^ which affects the merits ot 
the indictment^ and gives a reason why the pri- 
soner ought not to put hifuself upon his trial for 
the crime with which he is chained- 

S|>ecial pleas in A«r, are of four kinds. 

The plea of a former acquittal. It being a 
muivcrsal maxim in the Englii^h law» tliat no m^u 
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shall be brought into jeopardy of fais liib more 
than once for the same crime* 

A second plea in bar, is a former connnctiaH fbr 
the same identical crime ; although no judgment 
was ever given, or perhaps everAvill be. And this 
is a good plea in bar to an indictment Bot it 
must be observed, that both the^e pleas in bar 
must be upon a prosecution for the sam6 identical 
act and crime. 

Again, h former attainderj is a good plea in bar, 
whether it be for the same or another felony< For 
wherever a man is attainted of felony by judgment 
. of death, either upon a verdict or confession by 
outlawry, he may plead such attainder in bar to 
any subsequent indictment or appeal, for the same 
or any other felony. And this, because the pri- 
soner is dead in law by the first attamder, his 
blood is already attainted, and he has forfeited all 
that he had. But there are exceptions to this 
general rule^ which can here be only thus hinted at. 

The last plea in bar to be mentioned, is a jt^ar- 
dim; which at once destroys the end and purpose 
of the indictment, by remitting that punishment 
which the prosecution is calculated to inflict. It 
is of great importance to plead a pardon in bar, 
or in arrest of judgment, before rather than after 
sentence is past ; because, by stopping the judg- 
ment, it prevents the corruption of blood by the 
attainder. For the blood once corrupted by an 
attainder, cannot be again restored but by an act 

of parliament. 
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But fhe only plea upon which the prigoiier 
receive his final judgment of death, is the general 
ii^ue, or plea of %at guilty. In indictments of 
felony and treason^ the prisoner must plead the 
general issue of not guilty, as he cannot put in 
any special matter by way of plea, but only give 
it in evidence; of which the jury will take notice^ 
and give a verdict accordingly. 

The prisoner having pleaded not gtUlty, the 
clerk of the arraigns on behalf of the crown replies 
that the prisoner is guilty, and that he is ready to 
prove him so. And thus the king and prisoner 
are al issue. The prisoner is then asked how he 
will be tried ; who answers, '' By God and the 
" country f to which the clerk replies, " God 
•* send thee a good deliverance:'' a petition very 
expressive of the compassion of the law, which 
had rather the innocence of the prisoner should 
appear, than that his conviction and punishment 
should be the event of his trial. 

But if the prisoner refuse to put himsdf upon 
his trial in the usual form, his obstinacy is consi- 
dered as a ccnfession of his guilU and he is con- 
victed of the felony, Sec. accordingly. 
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THE SAME SUBJECT CONTINUED. 

^Hfi priaoner haviag been arraigned, and n^ 
other plea in bar of further proceedings eatab* 
lished, lie must take his trial on the general fssue, 
or plea of ''not guUtjf.'' In other words, the 
facts charged in the indictment must be submitted 
to the impartial examination and decision of m 
jury. We are now, then, advanced lo a very 
important and interesting stage of the business. 
To behold a fellow-subject standing in open court 
accused by twelve of the first men in the county of 
a crime, which, if proved in his presence, will 
deprive him of bis property, or his liberty, or his 
life, or all ; to see the king in the person of the 
judge arrayed in the robes and surrounded with 
the insignia of his office, sitting to distribute jus- 
tice with An impartial hand; to mark the alterna- 
ting forebodings of the countenances of a crowded 
audience, arising from the accusiation of the coun- 
«el and the testimony of Ihe witnesses ; to noticf 
the patient attention of the jury to all the evidence 
JoTj as well as against, the prisoner ; how eagerly 
>^ej <brink in every syjlable of hi9 defenee^ anil 
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"vrith what caution and tenderness they retnn 
their verdict; to observe the trembling anxiety 
with which the unhappy prisoner waits for the 
dreadful or elating words that are to decide his 
doom, is a scene so solemn and affecting, that do 
feeling person can survey it without the most 
lively emotions Y 

We shall now enter more fully into the consi- 
deration of the trial by jury. 

In the superstitious age of our Saxon ancestors, 
several very exceptionable modes of trial were 
ignorantly had recourse to in order to ascertain 
the guilt or innocence of the accused ; it being a 
general opinion at that time, that God would 
always miraculously interpose to save the innocent. 
This absurd and presumptuous notion, however, 
of the immediate interference of Divine Providence 
in deciding the guilt or innocence of any one by 
ordeals^ or the trials by fire and water^ and after- 
wards by the trial of battle, was at length expelled 
ft*om the minds of our forefathers ; who, as they 
became more enlightened, adopted the superior 
mode of trial by jury. 

The origin of this essential part of our constitu? . 
(ion, is unquestionably very ancient, and derived, 
according to some authors, from those barbarous 
tribes which every where invaded the Roman 
provinces, and carried with them their natural 
live of freedom.' Mr. Hume, however, is of 
opinion, that the first lineaments of the ]SngIish 
jury, originated in the inventive mind of the saga- 
pipus kin^ Alfred. The 4ivision of all England 
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hf tUs extnordfiiary prince, mto coontiesy bum* 
dreds, and tithiiigs, was an iustitutioa aduurably 
•calculated for restraining a licentious people, and 
^dnunisteriug knpartia) justice aniongt^t uli ranks 
throifghout the kingdom. This wise system made 
every man a surety for thc^ood behaviour of Ui»' 
neighbour ; and tlie vtethod which it ado})ted for 
the decision of all causes, ** descrves^^ says Mr. 
Hume, ** to be noted as being the origin of juries.'' 
It is impossible, however, to fix the precise time 
at which this palladium of £nglish liberty origi- 
nated, or to state the exact circumstance from 
which it at first sprang. To find out its real 
source, seems almost as hopeless an undertaking 
as the uttempt to discover tlie bead of the Nile. 
Probably, the trial by jury arose, as the famou« 
Egyptian rivei* most likely does, from several incoiv 
siderable springs. Certain it is, that m flowing 
down to us it met with many checks and interrupt- 
4ions. But it is generally allowed, that it brnkq 
through all impediments, and that its chaivnel was 
widened and deepened after the conquest ; that it 
Tan in a stronger current from llie reign of the 
second to that of the third Henry, gradually swell- 
ing from that period to its present height ; and by 
flovwflowing our country, has rendered it the fertile, 
the happy, the envied land of freedoni. ^ 

Since the abolition of the superstitious modes of 
decision, the only forms of trial in criminal cases 
^amongst us, have been that by the peers of Eng- 
land, in the high court of parliament ; and the trial 
W €ominoBe9-8, by jury. This latter form of triaj. 
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indeed, is extended 'even to the nobility, in all 
criminal cases; treason, felony, and misprision 
of these, only excepted. 

There is a very important advantage in the Eng^ 
lish trial by j ury in criminal cases. For, as in times 
of violence, the subject may justly apprehend more 
danger in suits between the king and him, than in 
disputes between one subject and another ; the lavr 
has wisely placed the strong and two-fold barrier of 
a previous presentment and a subsequent trial by 
j>iry between the liberty of the subject and the 
prerogative of the crown. In short, no man can 
be tried, even by a jury of his equals, for any 
crime, imtil twelve of his fellow-subjects have 
first of all agreed, upon oath, that he ought to be 
called upon to answer the matter charged against 
him in the indictment; and even then he is shielded 
from the arm of vengeance till the petit jury pro- 
nounce him guilty. Thus is the subject, as it 
were, hermetically sealed and guarded against 
the '' insolence of office" on the one hand, and the 
insidious machinations of private revenge on the 
other. 

But it is time to take a view of the proceedings 
in a criminal trial by jury. 

When the prisoner has pleaded not guiltyy and 
put himself upon his country for trial, the sheriff of 
the county is to return a panel of jurors, who must 
be freeholders, indiscriminately taken, of the 
county in which the crime was committed. 

But persons indicted for smaller misdemeanors, 
ftfter having plejided not guUty^ may traven^ th^ 
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indictment. In that case they usually give secu- 
rity to appear at the next session or assize, and 
then and there to try the traverse, giving notice to 
the prosecutor of the same. 

All persons, however, indicted for high treason 
and misprision of treason, shall have not only a 
copy of the indictment, but a list of all the wit- 
nesses to be produced against them, and of the 
jurors impanelled, with their professions ami 
places of abode, delivered to them ten days before 
the trial, and in the presence of two witnesses; 
that they may be the better prepared to make 
their challenges and defence; and to bring forward 
any thing which they may know of the witnesses 
that is likely to#destroy the credibility of their 
testimony. A striking instance, that shews with 
what care the law has guarded the life and liberty 
of the subject against the power of the crown. 

When tlie trial is called on, the jurors are tp be 
«worn^ as they appear, to the number of twelv^ 
•if they are not challenged by the parties. 

Challenges may be made either by the king or 
the prisoner ; and either against the whole array or . 
against any individual juror, for the very same 
reasons as in civil causes. And it will here be 
seen, that it is not without Reason that our English 
laws are so celebrated for their tenderness and 
compassion to all who stand arraigned at the bar 
of justice. For the prisoner is allowed in all 
capital cases, peremptorily to challenge a certain 
number of jurors, without assigning any cause 
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whatever. He is permitted to do thia^ that be 
may not be tried by any one man figainst whom be 
may have conceived a prejudice; besides, if be 
were obliged to state the cause of his challenge^ 
the jmror objected to m^ht feel a resentment 
against the prisoner, should the court not allow 
liim to be set aside. And as a further proof that 
the law is guided by humanity to the prisoner in 
this provision, it enjoins that the king shall chal- 
lenge no juror without assigning a reason^ to bt 
allowed by the court. 

It IS evident, however, that this great ioduK- 
gence affords the prisoner an opportunity of cbal- 
lei^ng every juror, till it were impossible tp try 
him. Tp remedy this inconv^ieftce, therefore, 
the law has fixed a reas<»iable boundary ; so that 
if a prisoner persist in challeqging perempt<Hri]y 
more than thirty-^ve (that is one short of three 
jories), or in felonies more than twemty jurors, the 
law concludes that he has no intention to be tried 
at all. In which cttse, the prisoner is considered 
as standing mute, and sentenced as one convicted 
<m his own confession. If from any caude a suffi- 
cient number of jurors cannot be had irom the 
original panel, a tales may be awarded a^ in civil 
cases, till the number of twelve is swera '' well 
'' and truly to try, and true detivei-ance make^ 
*^ between our sovereign lord the king, and the 
'' prisoner whom they have in chaise, and a true 
^verdict to give, according to their evidence.'^ 
Before, however, a juryman isaworu, be isi diesirod 
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to ** look at the prisoner ;" net that he may ^pntify 
a wanton cnriosity, but that the unhappy eitoatjon 
of the culprit may so far es^cite his coiapassiiMi, as 
shall induce him not only to do justice between 
him and the king, but to lean to the side of merey 
as far as he can consistently with his solemn €s4» 
if any doubt of his guilt arise in his mbid. 

The jury bding sworn, theiodictmeut is generally 
opened by the counsel for the crown oi* proseon^ 
tion ; who having stated the leading fecta to As 
jury, endeavours to substantiate then) by the wit- 
nesaes, whom he calls upon to give their evidence 
upon oath. ^ 

In a trial for any capital crime, upon the gene- 
ral issue^ a prisoner is not allowed any counsel to 
j^kad for him ; and the reason assigned, is, that to 
convict a prisoner, the evidence ought to be s6 
clear, as not to be capable of being controverted. 
In matters of law^ however, arising on the trial, 
the prisoner is entitkd to the assistance of counsel ; 
and the coqrt neVer scruples to allow him one to 
instruct him what questions to ask, or ^ven to auk 
questions for him relative to matters of fact In 
shorty the Itemed judge himself is counsel for the 
prisoner, as the law and his oath oblige him to see 
that the proceedings against him ar@ legal and 
strictly regular. 

It is obvious that the assistance of counsel might 
be withheld by superior influence in the case pf 
state criminals: the legislature, therefore^ has 
wisely enacted^ that pei^os indicted for such high 
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treason or misprision thereof as ifrorks a corrup- 
tttm of blood (except for treascHi in counterfeit- 
ifig the king's coin or seals) may make their full 
defence by coimsel» not exceeding two, to be 
named by the prisoner and assigned by the coort 
,or judges* And the same indulgence is extended 
to parliamentary impeachments for high treason. 

There are a few leading points wherein a differ- 
ence is made between civil and criminal evidence; 
but for the most part» the doctrine of evidence is in 
both cases the same. 

In cases of high treason, petit treason, and mis- 
prision of treason, two lawful witnesses are in 
general required to convict a prisoner; unless' he 
^hall willingly and without violence confess the 
fiame. In prosecutions for high treason, the law 
requires that the overt act or acts be proved to 
have been committed at the place specified in the 
indictment. Witii respect to two witnesses being 
necessary in most cases to prove the same overt 
act, it may be observed, that if one witness pcove 
one overt act, and another witness prove another 
overtact of the same species of treason, that is suffi* 
cient proof of the crime charged, according to the 
TequisitioBi of the statute.* In almost every other 
accusation, one positive witness is sufficient 

In consequence, however, of the king's life hav- 
ing been brought into imminent danger by a ma- 

* See lord Ellenborough't luminotts eununing up i^kni the 
irm\ of colonel Despard. , 
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Qiac shooting at him in the theatre, it was rerf 
properly enacted, 39 and 40 Geo. III. cfa. 93, 
** that in all cases of high treason where the overt 
'* act or acts shall be assassination or killing of the 
** king, or any direct attempt against his life, &c. 
" the person or persons charged with such offence, 
*' shall and may be indicted, arraigned, tried and 
** attainted in the same manner, and according to 
** the same conrse and order of trial in every re- 
** spect, and upon the like evidence, as if such 
** person or persons stood chained with murder. 
'^ And judgment shall be given and execution 
^ done as in other cases of high treascm, any law, 
" statute, or usage to the contrary notwithstanding." 

In indictments for perjury, likewise two wit- 
nesses are required to convict the accused. Agaiif, 
although the mere similitude of handwriting in two 
papers shewn to a jury, without other concurrent 
testimony, is no evid^ice that both were written 
by the same person ; yet the testimony of witnesses 
well acquainted with the party's hand, is evidence 
in all cases, tobe left to a jury, if the papers were 
found in the custody of the prisoner. 

Once more, all presumptive evidence of felony is 
to be admitted with caution. For the law holds, 
that it is better that ten guilty should escape, than 
that one innoceiit person should suffer punishment 

Lastly, respecting criminal evidence, it is de- 
clared by statute 1 Anne, ch. 9, that in all cases of 
treason a^id felony, all witnessesybr the prisoner 
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witnesses agamat him. 

The eYidence for the prosecution being gone 
Hiroiigh, the prisoner is then called upon for his 
dflfence, and permitted to bring forward such wit- 
as he pleases, in his farour. The judge 
sums up the whole evidence, and makes suit- 
dUe remarks on it to the jury; by pointing out 
Ae law' of t^he case, shewihg where the evidence is 
to the purpose, and where defective, and untforaify 
MMtmcling them, that if any douht of the prisoner's 
goflt rest upon their minds, they are bound in 
mercy to acquit him : it being the very essence of 
English liberty to protect the subject against foal 
dmrges in the criminal courts of justice.* The 
jnj then retire to consider their verdict, which 
they must give in open, court, not privately to the 
judge, as sometimes happens in civil causes. 

No verdict can be given unless the wh<4e of the 
jury am agreed. The unanimity of twelve men is 
the peculiar characteristic of the English jury. A 
regulation, however, so repugnant to all experience 
of human conduct, passions, and understamdings, 
conid hardly in any age have been introduced into 
ptactice by a deliberate act of the legislature. It 
is probable, therefore, that as no efffective verdict 
conld originally be given by fewer than twelve 
jurors, although more were present^ so afterwards 

* See Mr. serjcant Best's ingeBious and elequsal ddeiice of 
Despard. 
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whet) only tvnSire vreie sworn, tlietr unaaltinCf 
became indispensable.* 

If the jury find the primmer not gmitt^j he is dieii 
for ever quit and dischai^ed of the accusation, and 
shall beimmedtatdy setatlarge, without paying 
any fee to the gaoler. But if they find him guilty^ 
he is then said to be eontieled of the crime whereof 
he stands indicted. Immediately after convictioik 
for any grand or petit larceny or other felony, there 
are two collateral circumstances arif^e. 

First, it is enacted by various statutes that the 
reasonable expenses of prosecution, and also if the 
prosecutor be poor, a compensation for his trouble 
and loss of time, shall be allowed him out of the 
county stock, if he petition tiie judge for that pur* 
pose. And also that all persons appearing upon 
recognizance or subpoena to give evidence, whetfaar 
any indictment be preferred or not, and as weU 
without conviction as with it, shall be entitled to 
be paid thehr charges, with a farther allowance (if 
poor) for their trouble and loss of time. 

Secondly, on conviction of larceny, in particular, 
the prosecutor shall have restitution of goods. 

It sometimes happens when the jury find the 
prisoner o-tti/fy, that they pecommend Aim to mercy. 
But that the king may exercise this amiable part 
of his prerogative ^vith the wisest discrimination of 
character ^nd cii*cumstances, the juries have of 
lata been required to state their reasons for suck 

* Praftiif r Chmtiaa. 
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rciqoniinendation ; which, however, 1^ na means 
ensures to a prisoner even the roitijgation of punish- 
ment, much less a pardon. For although the jury 
aceompanied their verdict of guilty against cokmel 
Despard, with the following words, " My lord, we 
" do most earnestly recommend the prisoner to 
'' mercy on account of the high testimonials to his 
^former good character and eminent services;'' 
yet he was executed with the accomplices of his 
guilt Let not any man then take encouragement 
to transgress the law on the presumption tliat his 
former good conduct will extenuate his guilt or 
alleviate his punishment! 

Such then is the trial by jury m criminal cases, 
80 admirably calculated to protect the person, 
property, and life of the subject from all vexatious 
oppression ; whilst it is fully adequate to answer 
all the ends of justice on behalf of the crown. 
Nothing can exceed this mode of trial. But 
excellent as it is, soipe imperfection attaches to 
it, to remind us that it is a human mstitntion. In 
practice, it will not always be found to answer its 
desijrn. The innocent will doubtless sometunes 
•nfler wrongfully, and the guilty frequently escape 
deserved puuishment. The latter may be depre- 
cated ; the former will always be matter of poig- 
nant sorrow. 'Does any one, then, lament that 
even tlie trial by an English jury will not in all 
cases infallibly protect the innocent, and uniformly 
convict the guilty ? let him direct his thoughts to 
tliat '' judgment- $eat'* to which lieth an appeal 
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from every earthly court. There all human errors 
will be fully rectified, and every false judgment 
reversed ! For God " hath appointed a day in the 
*^ which he will judge the world in righteousness 
*' by that man whom he hath ordained."* 

Upon conviction of the prisoner, the judgment of 
the court immediately follows, if no intervening 
circumstance suspend it. 

The principal intervening circumstance in arrest 
of judgment is the benefit of clergy. 

As this important peculiarity of our criminal 
law is not generally understood, it will be needful 
briefly to consider it. 

The benefit of clergy then originated from a con- 
stitution of the pope ; ^* that no man should accuse 
'' the priests of holy church before a secular 
''judge/' This privilege at length was claimed 
by the popish clergy as a dimne right to which 
they were entitled ; founding so unreasonable an 
exemption upon a ridiculous perversion of that 
text of scripture, *' touch not mine anointed, and 
>' do my prophets no harm.^f The blind submission 
wlych christian princes in the dark ages paid to the 
authority of the dmrch^ only increased the mon- 
strous pretensions of the popish clei^y, who did 
not fail to abuse the superstitious lenity of their 
9ivil rulers. There was nothing that they did not 
render subservient to the interests of their order. 

• Acts, xvii. Tcn 31. 1 1 Chfoo. xvi. ver. 22. 
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Whatever they touched, was, by a sort of magic, 
turaed to gold . As their power therefore increased, 
they tnulliplied their privileges to a vast extent 
But the benefit of clergy being wholly derogatory 
to the king, and contrary to the common law of 
England, the clei^y never could obtain in this coun- 
try a total exemption from secular jurisdiction. 

This privilege was exercised in England with 
great uncertainty until the reign of Henry YI. It 
was then finally settled, that tlie prisoner should 
be first arraigned before the secular judge^ and 
might either tJim claim his benefit of clei^y by 
way of declinatory plea, or qfter amvictioui in arm- 
rest of judgment. But the latter mode is now 
usually adopted. 

This privil^e was originally restricted to those 
who wore the clerical habit, and were trimmed 
with the clerical tonsure. But in those days of 
ignorance, the ability to read being a mark of grettt 
erudition, every one thus qualified became in time 
to be accounted a clak or clerictis, and was allowed 
the benefit of clergy, although not in holy orders. 
On account of the scarcity of the clergy in .the 
realm, the bishop might, if he would, claim any 
man who was condemned to death by the civil 
judge, as a clerk, if he could read. But if either 
the bishop would not demand him, or the prisoner 
could not read, then was he to be put to death. 
At length, however, it was discovered that as many 
laymen as clergymen enjoyed this privil^e, which 
could not fail to excite the jealousy of the latter. 
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Jest the sacredness of their order should be pro- 
faned by a too great assimilation of their privileges 
with those of the laity. A further distinctioDi there- 
fore, was made in favour of the clei^y by statute 
4 Hen, VII. ch. 13. By which it was enacted, that 
a layman should not be entitled to the benefit <^ 
clergy more than once; whereas a clerk in holy 
orders might have his clergy a second time and 
oftener. And in order to distinguish the person of 
a layman from that of a clergyman, the former, 
when admitted to this privil^e, was burned with 
a hot iron in the brawn of the right thumb, by the 
gaoler, in open court. 

Formerly, the laity after burning, and the clergy 
without it, were discharged from the civil courts^ 
and given over to the bishop's jurisdiction, where 
he was purged with a mock trial by a jury of 
twelve clerks. But such shocking perjuries and 
atinses were for ages committed in this way, that 
when the reformation was fully established, so 
jHTofane a ceremony was abolished by 18 Eliz. 
ch. 7. The wisdom of the English l^slature 
afterwards discovered, that as learning was no 
extenuation of a crime, neither was ignorance any 
aggravation of guilt It vras therefore enacted by 
statute 5 Anne, cK. 6, that the ben^t of deigy 
should be extended ta all who were entitled to ask 
it, without requiring^ them to read by way of con- 
ditional merit. So that when such persons are 
asked by the court what they have to say why 

2c2 
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jadgment of death tshould not be prononnced upon 
them, they are told to kneel down and pray the 
benefit qf tJie statute. And the burning of the 
hand or cheek, has been by various later istatutes, 
exchanged for fine, imprisonment, whipping, &c. at 
the discretion of the judge. 

With respect to the persons to whom this privi- 
lege of clergy^ is allowed at] the present day, it 
may be observed, that all clerks in holy orders, are, 
widiout any corporal punishment, to be admitted 
to it, and immediately dischai^ed as often as 
they sha,!! ofiend. But although in cases of grand 
larceny or any clergyable felony, clergymen are not 
subject to any corporal punishment ; yet, on con- 
viction for petit larceny, they are liable to be whip- 
ped or transported, like other persons. But why 
a protestajit clergyman should be distinguished 
from a layman by the privilege of committing iifiy 
crime whatever with impunity is hard to be under- 
stood. Surely so enlightened a body as the Eng- 
lish clergy must consider such an exemption as 
very invidious. It is not likely, however, that per- 
sons of their (education should often have occasion 
to avail themselves of this part of the criminal law. 

Again, all lords of parliament and peers of the 
realm, having seat and voice in the senate, as well 
as all peeresses, shall be discharged in all clergy- 
able felonies, in the same manner as real, clerks 
convict but this only for the first offence. 

And, lastly, all the commoners of the realm, 
not in holy orders, whether male or female, shall. 
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for the first offence^ be discharged of the capital 
panishmeDt of fefonies within benefit of clei^, 
upon being burned in the hand, whipped, fined> or 
imprisoned, at the discretion of the jud?e ; or in 
cases of larceny, npon being transported for seven 
years, if the court shall think fit. Formerly, by 
the common law, women were excluded fi*om the 
benefit of clergy ; but by the statute of 3 W. and M • 
cb. 9, placed them in all cases on the same footing 
with men of the same rank. 

With r^ard to the crimes for which the benefit 
of clergy is to be allowed, it may be remarked* 
that neither in high treason, nor petit larceny, 
nor in any mere misdemeanors, was it ever admit- 
ted at the common law. It may therefore be taken 
for granted, that it was allowable only in petit trea^ 
sons and capital felonies. In all felonies, however, 
whether newly created or by common law, clei^y 
is now allowable, unless taken away by express 
words of an act of parliament. "^ 

The term felony ^ in the English law, comprises 
every species of crime which occasioned at com- 
mon law the forfeiture of goods and lands ; and to 
which a capital punishment is sometimes added by 
statute. The word is of feudal origin, being de- 
rived from fee, which means. a feud; and Iott> 
which signifies price or value. Felony, tlien, is the 
consideration for which a man gives up his (ief 
This term, therefore, which at first imported the 
consequences of certain crimes, is now applied to the 
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crimes themselves, which in common language are 
called Jelpnies. 

The consequences of the benefit of clergy to the 
person convicted, are, independently on the corpo- 
ral punishment, very important ; for having been 
once a felon, but now purcced from that guilt by 
the privil^e of clergy, he receives hereby a kind 
of statute pardon. Hence, not only his present 
welfare, but his future interests are materially 
affected ; for after burning, or its substitute, or par- 
don, the prisoner is dischai^ed for ever, not only 
of the crime of which he is now convicted, but of 
all other felonies before committed, within the 
benefit of clergy ; and is restored to all his former 
capacities, and to the possession of his lands, as 
though he had never been convicted. And this is 
equally applicable to peers and clergjiuen, who 
are entitled to the same privileges without burning 
or any other punishment in its stead. 



CHAP. XXXIV. 

THE SAME SUBJECT CONTINUED. 

After conviction by the verdict of the jury in the 
presence of the criminal, upon a capital chaise, the 
judge either immediately or soon after asks the 
prisoner whether he h^ any thing to say in arreat 
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of jn^inent; that is, whether he can shew atiy 
cause why the senteDce of the law should not be 
passed upon him. 

Of this clemency of the law, the prisoner may 
now avail himself, by making exceptions to the 
indictment ; as, for want of sufficient certainty in 
setting forth the person, the time, the place, or the 
offence. And if his objections should prove i'aftVf, 
the whole proceedings shall be set aside, but the 
party may be indicted again. Or, he may plead 
a pardon in arrest of judgment, which saves the 
attainder and corruption of blood ; but this is not 
the case if the pardon be not pleaded till q/ier sen^ 
tence, and the blood being once corrupted, nothing 
can restore it but an act of parliament. Or, he 
may pray the benefit of clergy*^ which, it has 
been already remarked, arrests the judgment of 
death. 

If all these resources fail, then the judge is 
obliged to pronounce the sentence of the law. And 
here it is worthy of observation, that the law is no 
respecter of persons ; but has ordained, before hand 
the kifid of punishment, although not always the 
degree which shall be the consequence of every 
offence, by whomsoever committed. It is one of 
the excellencies of our constitution, that the species 
of punishment is not left in the breast of any judge, 
or even of a jury ; who are all men subject to pas- 
sions, and might in some cases withhold deserved 
punishment, through a mistaken tenderness ; and 
in others, inflicfinordinate penalties, from anger or 



Digitized by 



Google 



400 
revenge* Nor are the iUscretianary fines and inH'- 
prisonments which our courts in some cases are 
allowed to adjudge, any exceptions to the general 
rule ; for the nature of the punishment is fixed and 
determinate, although the duraticm and quantity of 
it must frequently vary according to circumstances^ 
The discretion of the jud^s, too, is regulated by 
law ; the bill of rights declaring, that excessive fines 
ought not to be imposed ; nor cruel and unusual 
pimishments inflicted. And any judge who dared 
to disregard this charter of English liberties, would 
soon find rf^son to repent of his arbitrary conduct 

The most terrible and highest judgn>ent of the 
law, is the sentence of death. When this is pro- 
nounced on a man, the inseparable consequence i^ 
attainder. The unhappy person is now no longer 
of any credit or reputation. He cannot be a wit- 
ness in any court ; neither is he capable of perform- 
ing the functions of another man. For, by antici- 
pation of his punishment, he is already dead in 
law. The consequences of attainder, are for- 
feiture and corruption of blood. Forfeiture is two- 
fold ; of real and of personal estates. 

As to recU et^tates, a man by attainder in high 
treason, forfeits to the king all his lands and tene- 
ments of inheritance that he possessed at the time 
the treason was committed. This forfeiture de- 
stroys all intermediate sales and incumbrances, 
but not those contracted before the faait. And 
therefore a wife's jointure is not forfeited by her 
Imsbands treason. The justice qf this forfeiture 
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of property, is founded in this consideration ; that 
he who has thus violated the fundamental princi- 
ples of goveminent, and broken his part of the 
original contract between the king and people, hath 
abandoned his connexions with society, and has no 
longer any right to the enjoyment of its privil^es ; 
one of which is, the right of transferring his pro- 
perty to others* 

In petit treason and felony, the offender also for- 
feits all his chattel interests absolutely/and the 
profits 6( all his freehold estates, during life ; and 
after his death, all his lands and tenements, in fee 
simple (but not those in tail), to the king for a 
year and a day- 

The forfeiture of goods and chattels is incurred 
in every one of the higher kinds of offence ; in high 
treason, or misprision thereof, petit treason, felonies 
of all sorts, whether clergyable or not, suicide, pe- 
tit larceny, standing mute, &c. 

There is a difference between the forfeiture of 
lands and of goods and chattels. The former are 
not forfeited till ^fter attainder ; whilst the latter 
are on convictioti. 

Again, the forfeiture of lands has relation to the 
time the fact was committed, so as to avoid all 
intermediate sales, &c. &c. but that of goods and 
chattels has not, so that a man forfeits those only 
which he has at the time of conviction. 

Corruption of bloody the other immediate conse- 
quence of attainder, means the incapacity of an 
attainted person to inherit lands, &g. &c. from his 
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• ancestors, or to retain those he already possesses, 
or to transmit them by descent to any heir ; the 
same being an escheat to the lord of the fee, sub* 
ject to the king's superior right of forfeiture. 

After judgment has been awarded, it may yet be 
reversed, and all its consequences set aside. 

This may be effected in two ways ; either^^by fal- 
sifying the judgment, or by teprieve or pardon. 

A judgment may be falsified, in the first place, 
^ without a writ oJerroTy for matters not apparent on 
the face of the record. Thus, if any judgment 
whatever be given by persons who had no good 
authority to proceed against the person condemn- 
ed, it is void ; and may be falsified by shewing the 
special matter, without a writ of error : as, if a 
commission be granted to A. and B. and twelve 
others, or any two of them, of whom A. or B. shall 
be one, to take and try indictments, all the pro- 
ceedings will be void, ipsoJactOy if any of the other 
■ twelve should act without their interposition or 
presence. 

Again, judgment may be reversed, by writ qf 
error y which lies from all inferior criminal courts to 
the king's bench, and from thence to the house of 
lords. A writ of error may be brought for gross 
mistakes in the judgment or other parts of the re- 
cord ; as if a mau found gnilty of perjury should 
receive the judgment of felony. So also, for less 
palpable blunders, as the want of the proper addi-^ 
tion to the defendant's name in the indictment, and 
for any other similar cause. Which shews how 
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extremeljr tender atid watchful the law is over the 
life and liberty of the subject. 

These writs of error, in case of misdemeanors, 
are not to be allowed of course, but only upon suf- 
ficient probable cause shewn to the attorney-gene- 
ral ; and tlien they are grantable of common right. 
But writs of error to reverse attainders in capital 
cases, are allowed' only ex gratia; and not without 
express warrant under the king's sign manual, or, at 
least, by the consent of the attorney-general. These 
writs can rarely be brought by the party himself, 
where he is attainted, for an offence against the 
state; but it is a consolation to his family, to 
know, that his heir, or executor, may, in more 
favourable times, get the judgment reversed. And 
hence, it has often happened, that after sudden re- 
volutions in gbvernment, an attainder has been 
reversed by an acL of parliament which is the easi- 
est and most effectual way of doing it. So that 
although the crime was allowed by all, and the 
punishment that followed confessed to be just, yet 
the merits of the culprit's family have often been 
no less manifest after his death. And, on this ac- 
count, the blood, honours, and estate, have fre- 
quently been restored by statute. This has been 
done by the 24 Gteo. III. ch. 57, with respect to 
the forfeited estates in Scotland. 

Wlien judgment upon conviction, is reversed, 
the party stands as if he had' never been accused 
at all. Consequently remains liable to another 
prosecution for the same offence. 
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But there are still other ways of avoiding^ the 
execation of the jud^ient ; and these are by a 
reprieve or pardon. A reprieve, from rependre^ 
to take back, is the withdrawing of the sefitence, 
for a time^ whereby the execution is suspended. 

A reprieve may be ^janled at the will of the 
jndge, either before or after judgment. This pow- 
er the judge frequently exercises, whenever he is 
dissatisfied with the verdict, or considers the evi- 
dence suspicious, or whenever such favourable cir- 
cumstances appear in the prisoner's case and cha- 
racter, as induce him to apply to the king, either 
for an absolute or conditional pardon* 

The law likewise requires a re|)rieve where the 
offender is non contpos^ between the judgment and 
execution. Because, with its usual lenity, it ar- 
gues» ih^i perhaps the convict might have offered 
some reason to have staid the execution of the 
judgment, had he been ^n his right senses. 

Or the offender may plead in bar of execution, 
either the king's pardon, an act of grace, or di- 
versity of person ; that is, that he is not the same 
person who was attainted, and the like. In this 
last case, a jury must be impanelled to try the 
identity of person. 

But should he not be able to advance any of 
these jileas, so as to stay the execution of the sen- 
tence, the offender has still another and more sure 
resort in the king s most gracious pardon. 

The granting of a pardon is the most amiable trait 
in the royal prerogative. This act of the king, is 
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that which is most personal, and most ehtirdy hk 
own. 

The power of pardoning offences is, by the coi|- 
BtitutioD, united solely to the crown of this realm ; 
and the exercise of this branch of his prerogative, 
is conformable to his Majesty's coronation oatb, 
which binds him to execute justice with mercy. 

With respect to the objects of pardon, the king 
may pardon all offences merely against the crown, 
or the public, with some exceptions to this general 
rule. As for infstance, the king cannot pardon 
the committing of any man to prison out of the 
realm ; for this is made an offence unpardonable ; 
incurring a premimire, by the statute of habeas 
corpus, with a view to preserve the liberty of the 
subject. So neither can his Majesty exercise this 
branch of his prerogative where />rimte justice is 
principally concerned in the prosecution. In 
tippeals, therefore, of all kinds, the prosecutor 
may relaasey but the king cannot pardon. 

This delightful part of the royal prerogative was 
formerly Uable to very great abuse, and sometimes 
employed to screen the ministers of the crown 
from punishment for their public misconduct; 
hereby totally invalidating the responsibility of 
the king's confidential servants. But in the reign 
of Charles II. the house of commons resolved, in 
the case of the earl of Danby, that the pardon he 
pleaded in bar of their impeachment, was illegal 
and void. And by the act of settlement, 12 and 
13 W. III. ch. 2, it was enacted, that no pardon 
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under the great seal of England shall he pleadable 
to an impeachment by the common^ in parliament. 
Yet after a delinquent has been found guilty and 
received judgment upon such impeachment, the 
king is not restrained from pardoning him. This 
privilege of the crown of pardoning delinquents 
convicted in impeachments, is coeval with the ' 
constitution itself; as acknowledged by the com- 
mons, and asserted by the king, in a iramarkable 
record of the 50 Edward III * 

No judgment, however, can be pronounced by 
the lords after they have declared the delinquent 
guilty, unlesi^ it be demanded by the commons ; 
who have the power of pardoning the impeached 
convict, by refraining to require judgment against 
him. 

It was formerly a matter of doubt, whether a 
dissolution of parliament abated an impeachment 
or not. But after a very learned and full investi- 
gation of the question, in the impeachment of 
Warren Hastings, esq. it w^s decided by a very 
large majority in both houses, that the intipeach* 
ment was not abated by the dissolution of the 
parliament that had preferred the charges ; although 
the negative of this proposition was supported by 
ahnost all the lawyers both among the lords and 
commons. Indeed it is obvious, that were a dis- 
' solution of parliament to render an impeachment 
by the commons of England void, a corrupt minis- 

* Professor Christian. 
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ter would always resort to this measure, to shelter 
himself from theyiolence of tlie storm that had 
gathered oyer him, and which he plainly saw. 
would soon break upon his head, and overwhelm 
him with disgrace and ruin. 

A pardon must be under the great seal of Eng- 
land. If there be any suppression of the truth, 
or suggestion of falsehood, in a charter of pardon, 
the validity of the whole is destroyed ; because it 
is inferred, that the king has been deceived on the 
subject, otherwise he would not have granted the 
pardon. 

Again, as general records in pardons have but a 
very imperfect effect, it is necessary that the con* 
viction and attainder be particularly specified. So, 
also, in cases of treason, or murder, &c. &c. no . 
pardon shall be allowed unless the ofience be 
accurately described therein. And in murder, it 
must be clearly expressed whether the crime vras 
committed by lying in wait, assault, or malice 
prepense. 

It is a general rule, that under these and a few 
other restrictions, a pardmi shall be taken most 
beneficially far the subject, and most strongly 
against the king. 

A pardon may be conditional; that is, the king 
may grant it upon what terms he pleases. Hence, 
the daily exercise of this part of the prerogative in 
pardoning felons, upon condition of their being 
confined to hard labour, or of transportation to 
some foreign country for life, or for a term of 
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year?. Transportation is a punisbni<mt said to 
liave been first inflicted. on the subjects of Great- 
Britain by statute 30 Elfz. cb« 4. 

The manner of alhmnng pardons is worthy of 
attention* For it may be remarked, that a pardon 
\ff act of parliament, is more beneficial than one 
by the royal charter ; the court being obliged ejc 
^eio to take notice of it, whether the convict 
plead it or not. Bat the king's pardon by charter 
mast be especially pleaded at a proper time ; that 
Is; either upon arraignment, or in arrest of judg- 
ment^ or in bar of execution. 

Tlie necessary eflect of the king's pardon, is the 
making of the offender a new man by acquitting 
him of all corporal penalties and forfeitures conse- 
qaent upon his crime^ and giving him a new 
credit and capacity. 

If the pardon be not granted till after the 
attainder, which corrupts the blood, nothing can 
pcurify the polluted stream but an act of parliament. 
Bnt if the person attainted have a son, after he 
has received the king's pardon, that son, if he 
Itave no elder brother living born bef<n« the 
attainder, may be heir to his fiither; yet if he had 
been born prior to the grant of the pardon, he never 
conkl have inherited at all. 

We are now called to witness a most affectiog 
scene, the humiliating completion of the punish- 
ment of a capital offender. Surely nothing can 
be more shocking to the feelings of humanity, 
than to behold a fellow-creature cut off with the 
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sword of justice from the face of the earth, and 
hurried from an earthly tribunal, into the awful 
presence of " God the judge of all ! " It only re- 
mains, then, that we proceed to state the method 
of executing the sentence of the law. 

JExectition must be performed by the legal officer 
the high sheriff, or his deputy. Upon the execu- 
tion of a peer, sentenced in the court of the lord 
high steward, the sheriff receives a warrant by pre- 
cept under the hand and seal of the judge ; but if 
the peer be condemned in the court of parliament, 
then the execution is warranted by a writ from the 
king. The only warrant, however, which the she- 
Tiff has for executing a commoner, is the judge's 
signature upon the calendar, or list of the prison- 
ers' names, with their separate judgments in the 
margin. As for instance, in case of a capital 
felony, it is written opposite to the prisoner's narne^ 
'" let him be hanged by the neck.'* Formerly, no- 
thing more was written than " sus. per coll.'* an 
abbreviation iov suspendatur per colhum ; but now 
a method is adopted more consistent with so 
solemn an act as the taking away of a tnan's life. 

At the end of the assizes, the clerk of the assize 
writes four lists of all the prisoners, with separate 
columns, containing their crimes, .verdicts, and sen- 
tences, leaving a blank column, ' which the judge 
fills up opposite the names of the capital convicts, 
by writings to he executed^ respited^ or reprieved. 
These four calendars being first carefully compared 

2d 
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together by the judge and the clerk of the anbi; 
are signed by them, and one is given to the sheriff, 
another to the gaoler, and the judge and the clerk 
of .the assize each keeps anodier. If the sheriff 
receive afterwards no special order from the judge, 
he executes the sentence of the law at the osual 
time and place, and in the ususd manner, agreeably 
io the directions in the calendar * The time that 
elapses between the passing and executing of the 
sentence of the law, is left at lau^e in the country, 
and r^ulated according to the custom of each 
county : bul in Middlesex and London it is differ- 
ent ; for the recorder, after reporting to t)ie king in 
person the case of each of the prisoners, and receiv- 
ing his royal pleasure that the law must take its 
course, issues his warrant to the sheriflb, directing 
them to do execution upon the day imd place as- 
signed. Hence we see that the popular notion diat 
the king always signs what is usually called the 
death warranty is not founded in fact ; except in 
the execution of a peer, condemned before him in 
parliament 

The sheriff has no discretionary power to aab- 
stitute one kind of death for another, without being 
guilty of felony himself. Nor can ^est the king 
alter the punishment of the law ; yet, when be- 
heading is part of the sentrace, he ibay remit all 
the rest 

A common opinion prevails, that if a person, 
after hanging the usual time, should be cut down 



* Pr^ftssor Christiaii. 
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wd revive by wxy means, the law has no farther 
demand on him : but this is a great mistake; for» 
as he was judged to be hanged by the neck till he 
^^vas dead, the former hanging w^ no execution of 
the sentence ; and therefore the sheriff, at his peril, 
must hang him again, till the intent of the la^v be 
fulfilled. Indeed if a mistaken^compassion in such 
cases were connived at, it would infallibly open a 
door to very frequent and dangerous collusions. 

Thus have we attended the unhappy criminal 
from his first apprehension by the constable, 
through aU the stages of his trial to his final execu* 
tion. We have seen how happily he might have 
lived in society, had he not wilfully violated those 
wise and equitable laws which required only his 
obedience in return for the constant protection they 
afforded him against the injury of others ! we have 
observed how closely punishment treads upon the 
heels of transgression I * we have discovered that 
the English code ctf criminal justice is a sys* 
tem not of relentless cruelty, but of wisdom and 
compassion! we have perceived with what care 
and jealousy the laws watch oyer the life, the libera 
ty, the property, even of the meanest subject, and 
guard them against the power of the crown ! we 
have noticed that the guilty often escape the ven- 
geance of the law through a very trifling drcum* 
stance, and that the wise institution of a grand as 

• Culpsmpama prcnit comes.— Hon lib. iv. cann. 5. 
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well as a petit jury, secures almost to a certainty 
an innocent man from punishment ! we have ad- 
mired that clemency of the law, which, even after 
judgment, creates a peradventure that the criminal 
may yet escape with his life! we have beheld how 
admirably the royal prerogative of pardon is cal- 
culated to soften the rigour of the law, where its 
strict execution would be too severe! and we 
contemplate with satisfaction and gratitude, that 
it -cannot fail to be exercised upon all suitable 
occasions, whilst it is d<eposited in the compassi- 
onate breast of a prince of the house of Brunswick! 
** Ofortunati minium^ sua si bona jiorintJ'^ 
Thrice happy Britons, did you but rightly under- 
jitand your privileges, and suitably improve them! 



CONCLUSION. 

Having given a sketch of the fundamental prin- 
ciples and customs of the English Constitution, it 
may be useful to the reader, if we take a retrospect 
of the most important changes tliey have under- 
gone from time to time ; and mark tlieir gradual 
advancement towards perfection. 

Wherever we turn our eyes, we shall perceive 
that progfgmon is the order of things. In the ve- 

* Vir{. Georg. lib. ii. 
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£[etab1e tribe we observe " first tbe blade, then4he 
". ear, afterwards the full corn in the ear." The 
various animals, from the lowest species to man 
himself, have their different periods of infancy, 
yonth, and mature age. The same order is also 
observed both in the natui*al and moral world. 
The light shineth more and more to the perfect 
day; and there are children as well as men in 
knowledge. And it is worthy of notice, that even 
creation itself begins with things inanimate, then 
proceeds to vegetive life, from thence to animals, 
and ends with man, made after the image of God.^ 
To suppoise, therefore, that the glorious privileges 
of Englishmen were all coeval with the British 
government itself, would be to imagine what is 
unfounded in fact, and contrary to all reason and 
analogy. " God has made human society progi'esr 
" sive, by the laws of nature, as well as by the 
** order of his providence." The British constitu- 
tion, in particular, is evidently a fabric too magni- 
ficent and costly to have been the work of a singtj^ 
generation, or even of a century. Its foundations 
were laid by owr Saxon ancestors, and the super- 
structure has been gradually raised by every suc^ 
• ceediiig race. Much of its most use. " il and oma* 
mental part has been the work of our own times ; 
and much, doubtless, remains to be done to give a 
.complete ^symmetry to the whole. 

* Fuller, on Genesis* ^ 
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Very little is known respecting onr laws under 
the ancient Britons, or Aborigines of our island. 
Yet, something may be gathered concerning Ih&n, 
from the account which Julius Caesar has given of 
the ancient druids, whose customs bear a near re- 
isemblance to some of our modem usages. Our 
common law, handed down from one generation 
io another, by custom only, seems to have origi- 
nated with the druids, who did not commit their 
laws to writing, but transmitted them to their poste- 
rity by tradition. The druids, who were the priests, 
possessed an absolute and uncontrouled audiority 
over the ancient Britons. Tlieir religion, which 
constituted the principal part of their goverament, 
was enveloped in great mystery, and they strictly 
prohibited any of its doctrines being committed to 
writbig, lest by thus lexposing their absurdity to 
the ridicule of the people at large, they should be 
tftploded, and their own authority subverted. No- 
thing will bear the light but truth. Error is one of 
those deleterious herbs that court the shade. It is 
not certain, however, that the druids were ac- 
quainted with letters, and therefore their oral law 
may have been adopted even from necessity. The 
custom of gavelkind^ the dirision of the goods df 
an intestate between his wife and next of kin, are, 
doubtless of this very ancient date. The burning 
likewise of a woman found guilty of killing her 
husband, had continued from the time of Caesar to 
the present reign, until this needless barbarity was 
abolished by statute 30 Geo. IIJ. ch- 48. 
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It id next to impossible to trace out, trith preci- 
sion, the respective origins of our several cnstoms, 
and the exact period of those changes which have 
taken place in the common law. But it is natu- 
rally inferred, that die various incursions into this 
island by the Romans, the Picts, the Saxons, and 
the Danes, not only nearly extirpated the latncient 
Britons, but must have mutilated, if not totally de- 
stroyed their constitution. The successive predo- 
minancy of these nations, must necessarily have 
occasioned great confusion in the common law ; 
and that which we now possess is doubtless a 
mixture of the different customs of those ancient 
invaders. As some of the Mosaical laws are 
blended with our own system, it is probably owing 
to the propagation of Christianity among our Saxon 
ancestors. For they would easily be induced to 
lay aside their Pagan abominations, whan they 
embraced the true religion ; and adopt such max- 
ims as were more agreeable to its holy nature ; 
and could not foil to be inculcated by the christian 
missionaries. 

After the Saxon government was settled in this 
island, a great variety of customs was created by 
the division of the kingdom into an heptarchy. But 
when the whole island was subdued to one govern- 
ment by Egbert, it was necessary to reduce the 
different laws of th^ heptarchy into one uniform 
code. The effecting, however, of this arduous 
work, was reserved for the mighty genius of the 
immortal king Alfred, to whom we owe that mas- 
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ter-piece of judicial polity, the subdivision of Eng- 
land into tithiugs and hundreds, if not into coon* 
ties. The wise institutions of this politic prince^ 
have remained unchanged nearly a thousand years^ 

That admirable system now known amongst ua 
by the appellation of the common law of universal 
authority throughout the kingdom, is certainly of 
Saxon origin, and was probably begun by king 
Edgar, and afterwards completed by his grandson, 
Edward the Confessor. Yet this excellent body of 
laws was very likely only a revival of king Alfred s 
code. 

Amongst the most remarkable of the Saxon laws, 
may be reckoned, ^he constitution of parliaments ; 
the election of the magistrates by the p^sople ; the 
hereditary desceqt of the grown ; the rare infliction 
of capital puqishmept for the first oflence ; the pre^ 
valence of certain custoips, ?is Iteriots^ &c. &c, the 
liability to forfeiture of (estates for high treason^ 
trial by jury, &c. &c. Such was the general polity 
of England ^i the Norman conquest, 

That memorable event not only altered the 
royal dynasty, but made a considerable ch^^nge in 
the laws, p.nd occasioned the separatioa of the 
ecclesiastical from tlie civil jcourts; a measure, 
which was doubtless adopted by the Couqupror^. 
in order to ingratiate himself with the popish. 
clergy, who were anxious tQ liberate themselves; 
from all secular authority. 'Williain introduced 
also the forest laws ; to which large districts were, 
subjected, for the king's own diversion. Thes^ 
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severe law8 are now become obsolete ; but frond, 
them have sprung the modern game laws, which» 
although less oppressive, are not much more 
reasonable. 

The county courts, which had been the chief 
seats of Saxon judicature, were superseded by 
the erection of the atda regia; and the adminis-, 
tration of impartial justice was greatly impeded 
by the king's ordaining that all legal proceedings 
should be carried on in the Norman instead of 
the English language. But the most important 
alteration in our Jaws eflected by the Conqueror, 
was the ingrafting of the fiction of feudal tenure 
upon almost all landed estates. This change 
gave rise to a numerous train of oppressive appen- 
dages ; such as aids, reliefs, primer seisins, ward- 
ships, marriages, escheats, fines for alienation, 
&c. &c. At no period of our history did our 
forefathers groan tinder so complete a slavery, 
bqth of body and mind, as they experienced in 
consequence of those laws which were introduced 
by this tyrannical prince. A suj](erstitious clergy 
fettered the consciences of the laity by importing, 
for the first time, all the absurd inventions of the 
Jlomish church. The public prayers, contrary to 
the apostolical directions and the plainest dictates 
of common sense, were now, as well as the laws, 
administered in an unkitoicn tongue. 

At the sound of the doleful curfew bell, the 
inliabitants were obliged every where to put out 
their Jire and candle at eight o'clock. This 
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ihMioAal of ancient slayery continaes in many 
parts of the kingdom to this day ; and whilst it 
reminds us of the d^raded state of our ancestors, 
it should excite our gratitude that we are happily 
delirered from so galling a yoke. Such tyranny, 
however, was ill-suited to that soil which seems 
to halve been naturally productive of civil liberty, 
llenry I. therefore found it expedient when he 
teme to the throne, to restore the lavs of Edvrard 
the Confessor, vrhereby the people regained the 
ancient Saxon constitution, of which their fathers 
had been violently deprived by the injustice and 
cruelty of the Normans. 

In the reign of Henry II. some greater im* 
provements in our laws were accomplished. The 
power of the pope and clergy was considonbly 
checked by the constitution of the parliament at 
Clarendon, in 1164; although the fatal termina- 
tion of the disputes between the king and arch- 
bishop Becket unfortunately put a stop at that 
time to a farther progress in diminishing the ecde* 
siastical authority. The institution of justices in 
eyre, in itineref was a measure of great public 
utility as a remedy against the injustice which 
had crept into (be county courts, as well a9 
against the great exi>en8e which suitors incurred 
by taking their causes to be deteripined before 
the justiciaries in the mda regia. In this reign, 
too, the barbarous trial by battle was abolished, 
the trial by jury improved, and the foundation of 
our present land tax l»d by the introduction of 
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tscuage^ or a pecuniary commutation for jpdfsoiial 
military services. 

Richard I. repealed some of the cruel penalties 
of the forest laws ; and composed, at the isle o^ 
Oleron, a code of naVal laws, which is Mill extant 

Iti the reignd of John and of his son Henry lit. 
the barons were roused to an alarming insurrec- 
lion by the rigour with which thesfe princes en- 
forced the feudal tenured and forest laws. But 
ias great evils tisually work their own remedy, tb^ 
tyranny of John and Henry at liength produced 
the two fkmous charters of our liberties, nuigna 
chdtta and charta deforestd. By these celebrated 
acts a great alteratioti wafis made in favour of the 
isubject, and protection atforded to every indivi. 
dual in the free enjoyment of his life, liberty, and 
l^roperty, unless they were declared to be forfeited 
by the judgment of his peers, or by the law of the 
land. iThe hardships of the feudal system must 
bave been severely felt by many generations of 
©ur brave ancestors, and doubtless " some of them 
" also murmured" against God who had permitted 
Iheir country to be conquered by a foreign invader. 
And yet is probable, that if William had not 
obtained the kingdom, the liberties of England 
tvodld never have been so accurately defined, nor 
«o indiscriminately extended to all ranks of people, 
as they were by the great charter and subsequent 
ticts. For it is worthy of observation, that the 
feudal systiem, which gave such excessive power 
to the kiii^y W9S ultimately the mean« of en? 
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largtng the liberties of the subjects of England ; 
ifhilst the same power made all the other Eu- 
ropean monarchs absolute, and subdued the mass 
of the people to a state of abject slavery. But 
whence this difference so greatly in favour of 
England? The reason seems tp have been, that 
in France, at least, the barons were independent 
on the king; whereas the feudal system, intro- 
duced by the Conqueror, established here a chaid 
of connexion, which bound the haughty barons a^ 
firmly to the king as it did the degraded vassals to 
them. Hence, whenever the nobles found them? 
selves oppressed by their superior lord, they were 
obliged, in resisting him, to make a common cause 
with the people, and could secure no advantage9 
for themselves without procuring them at the same 
time for their dependants. But in Fram^e, aU 
political quarrels have ended in favour either, of 
the ruler or the noblesse ; and whether the mon^- 
chy or aristocracy prevailed, the people remained 
equally oppressed. Such a difference betweeQ 
the privileges of Eugland and those of other nar 
tions, can be ascribed only to the sovereign will 
of him ''who moves in a mysterious way,'* an4 
?' sways tlie creation as he please.** 
^ But it was the opinion of Sir Matthew Hal^ 
that more was done in perfecting our laws during 
the first thirteen years of king Edward L than in 
all succeeding reigns put together. This high 
encomium was probably jusi at the time it was 
made ; but cannot be admitted with regard, to the 
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many improvements in the constitution introduced 
from the reign of the first Charles to the present 
time. The regulations which were made by the 
illustrious Edward were so numerous and wise, 
that tiiey have obtained for him the distinguished 
appellation of the English Justinian. He greatly 
promoted the equal distribution of justice through- 
out the kingdom ; confirmed the charters of John 
and Henry HI. and by settling the bounds of 
ecclesiastical jurisdiction, gave a fatal blow to the 
papal authority in England. He defined the 
limits of all the temporal courts, from those of the 
highest to those of the lowest jurisdiction. He 
abolished all taxes levied without consent of par- 
liament; first established a repository for the 
public records of the kingdom ; and greatly im- 
proved upon the laws of king Alfred, by that 
orderly method of watch and ward^ which wa« 
enacted by the statute of Winchester, By the 
various statutes of mortmain^ he effectually pre- 
vented the whole landed property of the kingdom 
from falling into the hands of a rapacious clergy ; 
who, frotn the ignorance and superstition of those 
benighted times, easily enriched themselves by 
imposing upon the consciences and understandings 
of the people. All Wales was reduced to the 
subjection of the crown, and in a great measure 
of the laws of England, under this illustrious 
prince ; who entirely settled the very scheme and 
model of the administration of justice between 
party and party, which has continued nearly the 



Digitized by 



Google 



4S& 
pame ttwongb att nucceeding i)^ to the pr^wnf 

In the reigQS of Edwan) IL anci Edward IIL 
thi? people were deprived of their aocieQt privil^ie 
of choosing their subcNrdipate magistrates; justices 
qf the peace were established ; and the parliament 
is thought to haye assumed ahout this period, its 
pveseat form, by an eatire division of the lord; and 
commons iuto two distinct houses. Jt was^ too» 
ntidier the aifspices of the third Edward, that the 
important statute for defining and ascertainioig 
treasons was enacted, as well as the statute of 
fremunire, which ultimately so effectually de- 
stroyed the civil power of the pope in these king- 
doms. The laborious parochial clei^ were first 
established in this reign, by the endowment of 
vicarages out of the possessions of the monasteries. 

The statute of premunire was re-enacted in tb^ 
subsequent reign of the unfortuna^ Ilichard IL 
and thus the clergy and the court of |iom^e w«re 
still further checked by the l^pal measures of th^ 
English parliament. About this period there was 
a very visible decay of ecclesiastical authority ; q( 
which there cannot be a greater proof, than the 
Tiatural death of John Wickliffe, the celebrated 
harbinger of the reformation. It cannot be sup* 
posed that the clergy wanted inclin^t^ontp punish, 
with the utmost severity, a map who boldly 
preached against the unscriptural tenets and prac- 
tices of the church of Rome ; thus laying the axe 
at the root of its credit, possessionsi and aiitho» 
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rity. But althoagh Wicklifie Mctfied die ifst^ 
geanee of the clergy ia this worid, they adaiira^ 
the people that the palsy of which he di^ was ti 
direct judgm^t upon him for his beresiesi aiMl 
that he would be etemaUy damned. 

In the reign of this magnificent prince> thp 
creation of peers by patent was fii«t introduced* 

The quarrels which ensued between the faoiues 
of York and Lancasta*, unhappily put a stop tp 
the further improvements of our laws. From the 
time, therefore, of Richard II. to the reign of 
Henry YIL no -alteration of importance toolf: 
place: but these civil disputes occasioned the 
loss of our donunions in France, and theieby 
afforded the succeeding kings of England more 
leisure to attend better to the management of 
their domestic government The wicked mims- 
ters of Henry YIL were more intent upon extorting 
money in virtue of old and forgotten penal laws, 
than upon making any new beneficial statutes. 
In fibct, every change in the laws which waa 
made during this rapacious reign, however salu- 
tary it might afterwards prove, had primarily no 
other end in view than the enriching of the king's 
treasury. 

The reformation of religion from popery, begun 
by Henry YIII. eminently distinguished the 
reign of that capricious monarch. The manner 
in which that great event was brought about was 
so extraordinary, that the hand of God was sig- 
nally displayed in its accomplishment The con* 
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duct of lienry upon this occasion, probably arose 
from no higher motive than the gratification of his 
lust and ambition ; for he was himself so bigof ted 
a papist as to write in defence of that very corrupt 
church, in reforming which, Divine Providence 
'desired he should be so active- an instruitaent 
And he received tlie title of " defender' of the 
' " faith," from the pope, from whom he was so 
soon to wrest his usurped authority over the 
English church. 

Not oiily was Henry instrumental in effecting a 
reformation which he never intended, but it is well 
known that many other of the principal persons 
'who contributed to its establishmeDt; hated it in 
their hearts. Indeed it would be folly to ascribe 
this remarkable 6vent to the wisdom and foresight 
of any man or set of men whatever. History 
affords abundant evidence that there "was such a 
multiplicity of concurring, predisposing, and pro- 
gressive causes, as to convince every unprejudiced 
mind, that the author of the reformation was 
divine, although it was perfected by the ageticy of 
wan.* 

Tlie violent temper of the king rendered him 

very impatient and refractory, and urged him on 

'to break in sunder the iron yoke of Rome. Thus 

was the power of the English clergy destroyed 

* Whoever ivishes to take an entailed view of this' stfliject, 
' •hould read, *' Hints towards fomuDg the chioractef of a jobbs 
- •• Princess," vol. >2. cK$5. 
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for ever.' The croiKrn was restored to its sapre* 
tiiacy over spiritual men and causes; and the 
patronage of the bishopricks once more invested 
in the king. The scriptures were now read in 
onr own tongue, " He opened the rock, and the 
" waters gushed out ; they ran in the dry places 
'Mike a river;" and knowledge and happiness 
gradually overspread the whole land. 

The administration of Henry YHL foims a 
distinct aera too in the annals of our judicial his- 
tory ; since he made many improvements in our 
civil polity^ and redressed many of the grievances 
which had disgraced his father's reign. 

The statutes of wills and of uses, which made 
a great alteration with r^ard to property, were 
both enacted in this rejgn. The former allowing 
the devise of real estates by will ; the latter at-* 
tempting to destroy the intricate nicety of wes. 
The bankrupt laws. were now first introduced;, 
and the incorporation of Wales with England^ 
whilst it added to the dignity and strength of the 
monarchy^ marked the policy of Henry's govern* 
ment. Towards the latter years, however, of this 
teign, the royal prerogative was strained to a very 
enormous degrqp. An act was passed by which 
the king's pro<<lamation was made to have the 
force of law, through tibe weakness of a compliant 
parliament, which "fearing the wrath of the 
" king/* consented to so scandalous an encroach- 
ment on the constitution. Yet this measure, so 

2e 
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dangerous to tbe subject; was overruled for (be 
ftorCheraiice of tbe reformmtiou ; as qpon that very 
act were grounded all the great changes of ret^^imy, 
doriog the minority of Edward V f .* Treasonable 
oflfeoces were also greatly multiplied: in shorty 
although by God's gracious providence, both- true 
religion and civil liberty were ultimately promoted 
by Henry ^s quarrel with the pope; yet, itis.clear 
that lie himself had no design that such should be 
its efllect ! On the contrary, it is probable, that 
the government of this arbitrary prince, wotdd 
have been increasingly <^pressive and intolerablet 
had he not been seasonably removed by death. 
'' Surely the wrath of man shall praise thee ; the 
*' remainder of wrath shalt thou restrain." 

A great part of the arbitrary Jaws of Henry 
way repealed during the shorl; Jreign of liis suc- 
cessor and son Edwar4 VI. The administration 
of this pious and .extraordinary primsQ„ screened 
the nation fitmi pppish cruelty. Tiie people «a( 
under bis shadow with gr^at. delight, ai|d doubt* 
less, hoped that bow the gloriou^ work of refor* 
umtiou would proceed without interruption. But 
God pre|>ared a worm wljich smote this b^utiful 
gourd, that it withered. Immediately a vehen^eut 
M'iud arose, aj|d the i^cor^hjvg benms of p€»«ecu- 
tion beat upon tlie land* that it fainted; atid muiy 
faithful witiiQi^es sealed the truth ;With dneir blood 
in the reign of the gloomy find bigotted -queen 

* See Burnet's History of the B^orniation, part 1. l»ook iik 



^ Digitized by 



Google 



m 

Mary. Happily, her cruel policy was of short 
duration ; and the tremeDdous thunder and light* 
ning of this dreadful period were acGompanied with 
some fruitful showers, whose good effects were 
lasting. Many salutary civil statutes were enacts 
ed; among others, was passed the first general 
law relative to highways ; the advantages of which 
are now elcpeiienced in every part of the island. 

The reformation^ which had suffered a tempo* 
rary eclipse, emerged with a more resplendent 
lustre on tlie accession of queen Eliasabeth to the 
throne. This propitious event was every where 
hailed with such excessive joy, that none ex- 
pressed the least sorrow for the death of que^i 
Mary but the priests ; who, amid such universal 
gladness, were compelled to mourn in secret* 
The cruel persecutions of the late reign had 
indeed swelled the ranks of the '' noble army of 
'^ martyrs ;^' but so far were diey from suppressing 
the reforination, as the papists intended, that 
they greatly promoted it : for the whol^ nation 
was hereby so convinced of the horrors of popery, 
that it readily and almost universally embraced 
the milder and more rational system of the^pro* 
testants. So true is it that the '' vrisdom of thi» 
** world is foolishness with God.'' 

In the brilliant reign of Elizabeth, the founda- 
tion of religbus knowledge and liberty was laid 

* See Buraetfs Hbtory of the Refommtion, part 2. book iil 
2e2 
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too firmly, we trust, ever to be moTed; since, 
from that period, Jesns Christ has had not ouljr 
in every city, but even in every town and village, 
them who preach him, both the law and the gospel 
beit^ read in a known tongue in the churches 
every Lord's Day * If we would justly appre- 
ciate this fart, we must look back to the early 
periods of the reformation. ^' In tliose days tiie 
" word of the Lord was precious, there was no 
" open vision." There were seldom, pediaps, 
more than iti>o preachers in a county; and in 
very few towns was a sermon preached oftener 
than once a quarter. What appearance, thai, 
must the face of the country have continued \» 
exhibit, but fllat of a nation devoted to heathenish 
or papal sirperstition and idolatry, had not the 
overruling providence of God secured the public 
reading of the scriptures in our own tongue 
throughout the land ! 

The laws which guarded the established church 
in her infancy, were indeed very severe; but in 
proportion as the necessity that created them has 
diminished, they have been repealed or become 
obsolete. It must be allowed, . however, that 
nt^ither civil nor religious liberty was fiilly enjoyed 
till the revolution ; yet before that era, the per- 
manent establishment of the protestant church of 
England \^'as unquestionably instrumental to the 

• Acts, ch. XT. Yer. 31. 
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gradual decay of arbitrary power and religious 
intolerance.* 

Under the administration of this wise princess, 
the laws were duty administered. The Saxon 
constitution was restored, with many improve- 
ments; yet the crown was armed with a very 
oppressive prerogative by the continuance of mili-^ 
tary tenures, and of a few other evils. In this 
reign the poor's laws were first enacted ; which« 
although they may have fallen short of the end 
proposed by them, were introduced with the hu- 
mane design of enabling the poor to maintain 
themselves, and of providing for their comfortable 
support when grown aged and infirm. England 
is probably the only nation in the world that pro- 
vides for its poor hf law. How far this part of our 
constitution has been and still is connected with 
our public prosperity and happiness, it would be 
presumption to determine. No one, however, 
who reflects how uniformly the saqred scriptures 
urge the care of the poor as an indispensable 
duty, and considers that '' righteousness exalteth 
" a nation/' can deny the probability that our 
legal provision for the poor has had its share in 
procuring for us our distinguished national bless- 
ings. Certain it is, that these have gradually 
been increasing more or less in every succeeding 
reign. 

•» 

* See "Hinte," &c. &c. vol. 2. ch. S9' 
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But witfi all human good there is a mixture of 
evil. The blessings of Elizabeth's retgn were 
coanterbalanced by the increased power of the 
star chamber^ and by the erection of the high 
commission court. The queen exercised almost 
an absolute authority over both houses of parlia- 
ment, which she kept in very great awe. We 
are not, liowever, to judge of her conduct in this 
respect by our modern privileges ; for the royal 
prerogative was at that time much larger by 
common law than it now is, and it. was not till 
this reign that the commons by acquiring commer* 
cial property began to feel their own consequence, 
and grow jealops of the other branches of the 
l^slature. 

James I. succeeding to the crown on the demise 
of ]^lizabeth, . exerted the pren^tive on trifling 
occasions so independently and unreasonably, 
that at length the people were roused to examine 
into the legitimacy of such extravagant power. 
The leaders amongst the commons soon found 
out that the royal prer(^tive was of hwnan 
authority, and consequently liable to be altered. 
In resisting it, therefore, Jhey obtained some fic- 
tories in the cases of concealments, monopolies, 
and the dispensing power, ' . 

To the honour, Ilowever, of king James, h« 
])atronised Sir Hugh Middleton, the celebrated 
projector, on whom he conferred the honour of 
Knighthood, With Sir Hugh originated that 
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stiqieadous work of the new rivm\ wlucb vai 
bc^iA'OQ September 20th, lOOB, and completed 
in 1613* He brought the water froin Am well, in 
Hertfordshire, to oear Clerkenwell, sunuonnting 
many a«d great diificuUies, in carrying the river 
throngh hills and over two valleys. By subse- 
quent acts of parliament, the new river company 
obtained powers to avail themselves of the river 
Xea ; and these two streams now united by art, 
supply the greater part of the vast population of 
London, with the indespensable article of excel- 
lent water. Sir Hugh was ruinetl by the execa-> 
tion of his project; and so little was its benefits 
at first understood, that for above thirty years (he 
holders of the shares received only jC^o apiece. 
The shares which originally cost only «£*:100, are 
now worth more than ^.15,000 each. However 
inglorious, therefore, the reign of James must in 
general be considered, the citizens of London 
have abundant reason to contemplate with grati- 
tude the period at which originated the source 
that supplies their daily necessities. 

The abolition of the sanctuaries, was almost 
the only step taken in this reigti towards the 
improvement of the administration of justice. 
The bankrupt laws were extended, and informa- 
tions upon penal statutes regulated. 

The unfortunate king Charles I. began his 
reign with higher notions of the prerogative than 
were consistent with the popular opinion, and 
exerted it too arbitiarily for the temper of the 
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timM; but at length consented to laws which 
reduced it so low, as to be incompatible ^even 
with a limitted monarchy. The constitution was 
greatly improved during this turbulent reign, by 
the *' petition of right," which abolished many of 
the encroachments of former reigns. The king 
also redressed, in a constitutional manner, tha 
grievances respecting the arbitrary levies of ton- 
nage, ship money, &c. &c. but unhappily he lost 
his credit for sincerity ; not r^;arding those obli- 
gations binding upon his conscience, under nduch 
he had been brought in circumstances of great 
political restraint. The parliamentary leaden 
fearing his resentment if he should ever regain 
his power, were at length driven by despair to 
join tlie military, who, inflamed with religious 
animosity, overturned both the established church 
and the monarchy; and by a mock trial murdered 
their king. A like fote befel the late king of 
France, from a similar cause. That amiable 
monarch had taken repeated oaths of fidelity to 
the new order of things ; and no one can doubt 
that he took them under great restramt. Perhaps 
at that time, he intended conscientiously to keep 
his oaths. But it appears that he was at length 
induced by the persuasions of some of his foreigu 
allies, to quit France, or at least to repair to some 
frontier town, wli^-e he might be effectually as- 
sisted in recovering his former liberty and autho- 
rity. By adopting this measure, so fraught with 
danger, the unhappy king hastened the downfal 
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of the monarchy and his own destruction. ' These 
iiievitable consequences were foreseen and pointed 
out by one of the king's most faithful servants; 
but he preferred the advice of those who encou- 
raged him to attempt his escape. The dire event 
is well known.* Hence we see the danger of that 
loose morality which rests on no surer foundation 
than the doctrine of ^* general expediency'* Per- 
haps it will not be universally admitted, that 
extorted oaths and promises are naturally binding. 
Yet the breach of an oath or promise, because it 
was made under apprehension and fear, seems to 
-be very clearly condemned in " the scriptures of 
•* truth."t History records a feet which remark- 
ably illustrates the sound policy as well a<; mo- 
rality of performing such oaths. In the reign of 
Henry HI. a supreme council of twenty-four 
barons was appointed, to whom unlimitted autho- 
rity was granted to reform the state. They met 
at Oxford, where they made several regulations ; 
and obliged the king himself to take an oath, 
that he would maintain whatever ordinances they 
should think proper to enact. These reformers 
soon abused their power, but no one was found 
hardy enough to resist their tyranny. Even 

, * For a ciicunistaiitial accouMt'of thu aiEectiiif traiiMcti«B, 
4ee " Memoirs relatiog to the French Revolutioo, by the Mar- 

*' quis de Bouill^." 

t Compare 2 Chron. ch. xxxvi. to fer. 19, with Estk. ch. xvii. 
vtr. l6to2l. 8c€ sJso, Gisbome's Moral Philotfopfay, ch. xiv. 
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jmnee Edward, the king^s eldest fMNi, after sdme 
dppositioii, was constramed to take an oath, which 
feallj deposed his family and subverted the coo- 
stitution. Afterwards, when this magnamaioua 
prince was applied to by the knights of the shires 
to interpose and destroy this usurped authority of 
the barons ; he answered, *^ that though it was 
** from constraint he bad sworn to luaintaia the 
^provisions of Oxford, he was determined to 
V obserte his oath." ' By this scrupulous fidelity/ 
says Mr* Hume, * the prince acquired die coii&- 
^ dence of all parties, and was.afterwwds eoabletl 
« to recover fully the royal audiority/ Him-, who 
honours God, he will honour. 

£ven an heathen king acted under this persua- 
sion in keeping his oath with his enemy ; sayin;;, 
'' that hereby his army was encouraged. For his 
'' soldiers observed, that the power of the gods 
'' was with them ; and that they usually favoured 
*' those who kept their faith.* . 

There were some salutary laws made during 
the usurpation, which were conftrmed after the 
restoration. Amongst these, was the act of na%i- 
gatidn, which laid the foundation of our naval 
greatness, and of the exten3ion of our commerce. 

In the reign of Charles II. the doctrine aiul 
consequences of military tenures were abolished, 

* " Dicebat, se autetn, servatA religtonc, confirmare exerci- 
*' lum, quum aoknadvertcrc^, denrum nuroen fac«re sccuin, 
" bomhiesque sibi conciliaii amiciores, quod bis stodere constt- 
** ^sseat, qnos couscnare fidem viderent." 

Cora, Nop. in Tit4 Agcsil. 
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except in the instance of corniption of blood 
upon attainder. The habeas carpus ^ct, which so 
eflfectually secure? the subject from arbitrary im- 
prisonment ; the test and corporation acts, i^hich 
have been conducive to the permanency of our 
civil and ecclesiastical establishments ; with many 
other laws for the increase of trade and commerce^ 
and the extension of our liberties, were passed 
during this king's administration. In sliort, our 
constitution attained at this period to its height of 
themdic perfection, although it is to be lamente<f 
that there was a grie\'ou8 departure from its true 
spirit in the practical application of^it during the 
government of this licentious monarch. 

The consequences of the arbitrary proceedings 
of James II. clearly proved that the theory of the 
constitution was completely matifred. For when 
this infatuated prince made the attempt, he found 
it absolutely impossible to enslave the nation. 
He learned by painful experience, that the people 
could resist and compel him to quit his inglorious 
enterprise and his throne together. 

The conduct of James occasioned the memor 
rable revolution which was effected in 1688 by 
the prince of Orange, afterwards king William III. 
From that important period to the present time, 
many wise and salutary laws have been enacted : 
such as, the bill of rights ; the toleration acit, the 
palladium of our religious liberty ; the act of 
of settlement ; and the acts for uniting the three 
kingdoms of England, Scotland, and Ireland into 
one imperial dominion. 
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Other laws hate been paswed, asserting our liber- 
ties in more specific terras; r^pnlating the succes- 
sion of the crown; niaintainii^. the superiority 
of the laws above the king, by pronouncing the 
dispensing power illegal ; and making the judges 
entirely independent on the king, his ministers, 
and successors. Several improvements, likewise, 
have taken place with regard to private justice. 
Amongst these may be mentioned, the solemn 
recognition of the law of nations, with respect to 
#>reign ambassadors and their rights ; the r^ula- 
tions of trial by jury ; and the admission of wit- 
nesses Jot prisimers upon oath. During diia 
period too, the benefit of cleigy has been ex- 
tended; paper credit has been introduced, by 
indorsements upon bills ^nd notes; courts of 
conscience have^been enacted £sr the recovery of 
small debts ; and general warrants declared illegals 
Juries have been made the^ii^e^ both of the law 
and fact in cases of libels, and the lib^y of the press 
hereby made more secure. These are among&t 
the most important alterations in favour of the 
subject, during the last century. IVo reign» how- 
ever, has been more distinguished by the increase 
both of civil and religious liberty, than the present 
On ascending the tlirone, the king addressed the 
pariiament in the following' energetic wordn: 
*' Born and educated in this country, I glory in 
** the name of Briton ; and llic peculiar happiness 
•* of my life will ever consist in promoting the 
" welfare of a people, whose loyalty and warm 
'* aflfectiou to me I consider as the greatest and 
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*• most permanent security of my throne.'* These 
patriotic sentfments have not been changed during 
a reign of fifty years; for on a late occasion, 
his Majesty assured the corporation of London, 
** that it had ever been his object to secure to all 
** descriptions of his subjects, the benefits of reli- 
*' gious toleration ; and it afforded him particular 
^* gratification to reflect, that during^ his reign 
'* these advantages had been more generally and 
•• extensively enjoyed than at any former period." 
The complete independence of the judges ; the 
annihilation of the severe penal laws against pa- 
pists ; the full toleration of religious worship to 
every denomination, whether christian or not; 
and the total abolition of the slave trade, so long 
the disgrace of this free and enlightened country^ 
are sufficient tp characterize the i*eign of Greorga 
III. as the era of practical liberality and freedom* 
The bill for abolishing the slave trade received the 
royal assent March 35th, 1807; and thus the inde- 
pendence of one quarter of the globe was at length 
asserted by the justice of the British parliament. 

" Thaf f noble, and bespeakf a nation proud 
" And jealous of the blessing. Spread it then, 
^ And let it circulate through ev'ry vem 
" Of all your empire ; that where Britain's poWeiL 
** If feh, nankind may feel her mercy too.''* 

And \?here is the disinterested Briton who does 
fiot rejoice that England has knocked off the 

• Cowpei's Timc-pi«c;» 
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diaios, find wfll fbige the igooiBiDioii^ yoke of 
opprasaioii for Africa no more! Where is the 
christian, beUeving as he does in die retribution of 
Divine Providence,^who is not filled with aston* 
ishment and gratitude when he reflects that such 
an enormous mass of iniquity has fallen without 
burying his beloved country under its ruins ! 

But it is customary to hear much about the m« 
€r€a$e of the '' Jt^fluence qf the Crmtm,'' a subject 
to which the people are ever ready to lend an atten- 
tive ear. The credulity of Englishmen being 
almost proverbial, it is no wonder if they bdieve 
ail that is asserted on this topic. The fact, how- 
ever, has been lately very ably conti^overted by a 
very competent judge. ** The greatly increased 
'* revenue/' says he, ** and all the other augmented 
** and accumulated business of die state, have 
*' unavoidably occasioned some increase of pa- 
*' trouage ; but the influence created by such 
'^ means, is infinitely short of what has been given 
** up by the measures of economy and reflation, 
*^ to which recourse has been had ; and it will not 
** be denied, that the manners of the times, the 
'* existence of a watchful opposition, the modem 
" usage of parliament, the liberty of the press, 
.*' and the unbounded circulation of the produc- 
*' tions which that liberty encourages, all conspire 
*' to limit in practice that influence which in other 
'^ times was so powerful and so prevailing. Not 
" to go back to the more ancient periods of our 
" history, when the great weight of the pren^- 
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** tive bore dourn all apporition^ wh^ier of Am 
^ parliament or tlie people ; tnf&t since the prero- 
*' ^tive. has- been detitted and limitted by the vevo^ 
'' lulion, theise hast not been a ragn* in whidtt the 
^' infiaence i»f die crown has been so unceniii^ly 
'' cootroU^ed by the jealoojsy of Ihe house oi. com- 
*' mons, as that of his pneseftt Majesty*'^ 
. We always^ kideed} feel disposed to comiilaifi 
of our own drciiiiistanees» and too highly extol 
those of our ancestors. Bat their svferwr privi^ 
Ic^es^and advanta^es» like &e wnoctnee of shep* 
herds and vjlfei^rs, vre apprehend are to be Ibnod 
in the portfolios of poets, rather than in the pages 
of impartial history. And hdwever loud we may 
be in our praises of their miinfiers and .happiness, 
we should, probably; be very nawilltiig to exchaii^ 
our own condition for theirs, who, we have little 
doubt, were as dissatisfied with their lot as we are 
with ours. Such, at least, seems to have been 
hamlm nature ^amongst the .Romans, even in the 
Augustan age.f ^'But," says an eloquent writei; 
^' whatever may be the representations of those 
'^ iwhO) with little knowledge of fiicts, and still less 
*' soundnesB or impartiality of judgment, affect to 

* See '^ Obsevniti«|is» Sec. Sic"* page J^m tUfd editioi^ by 
the Right Hon* Geoige Rose. 



-*' Laudas 



^ Fortunain et mores antiqose plebii ; et idem, 
Si qtiis ad Ula dens sttbito le a^t, usque recdses.^ 

» . Hor. lib. \L sat^.r. 
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^ deplore the condition of England ; it is neTer- 
*^ tbeless true, that there does not exist, and never 
<' has existed elsewhere, so beautiful and perfect a 
^' mojdel of public and private prosperity ; so 
** magnificient, and at the same time so solid, a 
'* &bric of social happiness and national gran- 
" deur/** as that which Britons enjoy. When 
we hear, then, so much said about the corruption 
of pariiament and the politick d^eneracy of the 
times, we may reasonably ask: at what period of 
our history was the parliament less under minis- 
terial influence, that is, less corrupt, tlian at 
present? When was the liberty of the press les 
restrained than in our days? When was tbe 
practice of libdling public characters carried to 
greater lengths, or connived at vrifh greater tem- 
per and forbearance than now ? When were juries 
more impartially impannelled, and justice more 
strictly and conscientiouly administered? In 
what reign was commerce more extended or trade 
more flourishing ? Our public burthens are cer- 
tainly greatly increased, but when was tbe coantry 
more able to bear th^lm? In dhort, were &e 
rights of conscience ever better understood or 
more respected than in the present day ? Surel;, 
before we implicitly believe all the complaints 
which we daily hear, we should demand praofi 
from those who make them, when it was that Old 

• See •'A Letter on the Gcaiiis, Ac Ac of the Tifwk 
*' GorcrmaeiiV by an Ainericao, psge ISl^, fcventfa editXHi. 
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£nglaiid saw more golden days. ^' The English 
•• govemment," says Professor Christian, ** has 
** been improMd and perpetuated by the united 
** wisdom of Englishmen for age^, and we need 
** not fear that it will ever be destroyed by their 
^ folly and their fary. JFe have never yet lost, in 
^* our laws and government^ what was worth pre- 
** serving.** Our political vessel has, indeed, been 
eften tossed by the raging billows of foreign foes 
and the noisy waterspouts of domestic parties; 
but, laughing at their folly, she still rides tri- 
umphantly in all her wonted majesty and glory, 
the envy and admiration of surrounding nations. 

Having completed our vjew of that beautiful 
edifice under whose peaceful roof it is our felicity 
to dwell ; we shall only observe, that the care of 
|t is entrusted to the king, lorcts, and commons, 
hi parliament assembled. To them only it be- 
longs to guard it against all assaults of its enemies, 
and to repair and strengthen it from time to time, 
that it may stand the bulwark of liberty and the 
wonder of the world throughout all generations. 
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